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ABSTRACT

Title of Thesis Protection of Thai Traditional Medicine Owner : according to
the Protection and Promotion of Traditional Thai Medicine

Wisdom Act B.E. 2542 (1999)

Author Name Miss Pattaraporn Yenbutra
Degree Title LL.M.
Academic year 2013

Thailand has been experiencing the situation that foreign companies have
taken her medicine wisdom to economically exploit by further development and
application for patents, yet they do not fairly share such benefits to the owner of the
wisdom. Later, Thailand has enacted the Protection and Promotion of Thai
Traditional Medicine Wisdom Act, B.E. 2542 in order to specifically protect the right-
holder of the Thai medicine wisdom. However, after the promulgation of such a law,
Thailand is still experiencing the old problem. This interests the author to study the
guidelines for amendments of this Act so that the act can clearer protect the right-
holder in Thai traditional medicine wisdom as the right- holder is a critical
mechanism to sustainably drive the conservation and utilization of medical wisdom.

In this study, a comparison among the Protection and Promotion of Thai
Traditional Medicine Wisdom Act, B.E. 2542, international law along with foreign
domestic laws related the Protection and Promotion of Thai Traditional Medicine
Wisdom Act B.E. 2542, i.e. TRIPS Agreement, Convention on Biological Diversity,
Convention on the Protection and Promotion of the Diversity of Cultural Expressions,
legal measures of India and of China as well as Thailand's related domestic laws, i.e.
The Constitution of the Kingdom of Thailand B.E. 2550, Drug Act B.E. 2510 and its
amendments, Practice of the Art of Healing Act B.E. 2542 and its amendments,
Copyright Act B.E. 2537, Patent Act B.E. 2522 and Plant Protection Act, 2542, has

been made.



(6)

The research has studied four comparative points. First issue is the issue of
registration for protection of the right holder in Thai Traditional Wisdom. Although,
the act has been enacted for long time, no-one is protected under this law. Second,
the issue associated with the definition of "the object of the right" to be clear and
consistent with the spirit of the law aimed at protecting the medical knowledge
which has not been developed to the modern scientific process as well as the
definition to include the protection of foreign indigenous medical wisdom. Third, the
issue of the scope of protection to the right-holder in medical wisdom, both
principle and the exceptions to the exclusive rights of the right- holder which may be
either individual or community right-holder and the community so that the medical
wisdom is accessible, sustainable, fair and rightful to the society and the right-holder
altogether. It is also for the emergence of transnational cultural exchange for the
benefit of mankind in the future. Finally, it is the issue of overlapping in the
protection under this act and other intellectual property laws. In order to prevent
the overlapping situation in what is protected under other laws and is similar to the
protection of traditional Thai medicine wisdom and cause ‘unfair to the right-holder
of traditional Thai medicine wisdom. All the said issues have led to the conclusions
and recommendations of the author as a guide to improve the Traditional Thai
Medicine Wisdom B.E. 2542 as well as the drafting of secondary legislation in relating
to the protection of the right-holder Traditional Thai wisdom in accordance with the

current situation.
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"TRIPs Agreement, Article 27 Patentable Subject Matter ‘

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available
for any inventions, whether products or processes, in all fields of technology,
provided that they are new, involve an inventive step and are capable of industrial
application. (5) Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and
paragraph 3 of this Article, patents shall be available and patent rights enjoyable
without discrimination as to the place of invention, the field of technology and

whether products are imported or locally produced.
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*TRIPs Agreement, Article 27.2
Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public
or morality, including to protect human, animal or plant life or health or to avoid
serious prejudice to the environment, provided that such exclusion is not made
merely because the exploitation is prohibited by their law.

? TRIPs Agreement, Article 273

Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans
or animals;

(b) plants and animals other than micro-organisms, and essentially biologicat
processes for the production of plants or animals other than non-biological and
microbiological processes. However, Members shall provide for the protection of
plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four
years after the date of entry into force of the WTO Agreement.

* TRIPs Agreement, Article 13

Members shall confine limitations or exceptions to exclusive rights to certain

special cases which do not conflict with a normal exploitation of the work and do

not unreasonably prejudice the legitimate interests of the right holder.



37

LLFILWENNLW EJ’J?JENN‘VIN?WW 1’)LUUﬂimLQW’]“%GINLUUﬂ’TS‘UﬂW@ﬂ’]ﬂ‘d\?’]‘lﬂﬂ aUnmuaﬂum’lw
LﬂE)EJL’s‘I EJUSUIEJ‘UU"UBGNﬂiﬂﬂﬂﬁ‘ﬂ‘umﬂﬁuﬂ’ﬁ

3.1.2 aUdUIIINITAMUNAINNAIENIITININ

mmvimnwmamammw Taun m'swawmmwmﬂmmwuﬂwusmaa‘lusuuuunﬂ
mmnmmu Tnoilasdusznouiidifty 3 Usems nemie Ussmsivil fanumannvanoves
yiawug Wity & uazgAuNIdnaneeg Usemsiiaes :mewmnwma'luwuﬁﬂisuma‘luum
avalianug Lwa‘lwmmmﬂsumLmnuamaﬂaaaﬂﬂ wazusensiiana denuvarnvansly
syuuling mmummsuanwmmmnmqnulﬂmmmamagmﬂa gy fludiduiu deu
fieuuanasainisludinieay Wudy

MNNNIsANWINSNLUTNIINTNAINgT wulr szuudernvesdeildiafitalny
Mmﬂwmamﬂmﬂﬂ m]vmumwwauﬂsum‘lwumaamwmﬂaawLUaUuLLUaﬂﬂlﬂmn
ity mﬂ“ma'lmﬂmammaamq mamsmswm*nmawmmmuwuﬂ waruywd
mlé‘lwiﬁwumﬂaunﬂaam°] Tuduilednd v mmvm ‘waamﬂﬂ Lﬂsaqumu wazeISNW
lsa uenvnil Tudunnuszlovtinanisunnd 3 mmmaam/mmmwmnwmammawmm
mammwmnwmamammwawwm’mma‘[sﬂma‘] atodsaunalussuy’

L'saamﬂwmnvxmzwnommwummauwuﬁﬂummwmnwmamqmusasuma
Lummnn15msammﬂsvmawamwsﬁmw&mmﬂwm’iwLmnusuuuuwﬂuwmuaamm
%uﬂivmwaawaauLﬂumuﬁisuauumnwaw"uaaLmamamu VIBYUBY wsaluamuian W
muau mammmma WAZLINAR §iN99 'Iu‘utuummnumuﬁssuauwmﬂwmanuawswama'
aunﬂaauwuuwaaamﬂa swivdwansenuaaiiasiuidesq Seurunwanilan muu
Lwalwmauuwwmmsameusaalﬂmalﬂ FamsoysndanuvainuateniaTausssude
aqsnwuav'l‘zjﬂsv‘[mmmﬂmmwmﬂwmamammw'mmEjumﬂ,ﬂma ”

Luawmsmmaﬂwumsmﬂzumammaauluﬂ%uu WU mnmiwuuwaﬂmmmﬂ
mmvzmnwmamwamwaqlﬂmn m’LwL‘uaTSﬂmm wela¥a uunadide Usdn wavane
Hannmsneresildinwlsmnniuies 7 Wi Mnmstunuidelsaend luan 1dua
TnggareRugzuuns 'I,ummmaumQrwna'mmmwmﬂwawmqmmwwmnumm
ussAn1seusislan (World Health Organization : WHO) l#fid1a¥eyludl w.e. 2540 41
Emerging Infectious Diseases : Global Alert, Global ResponseloL1

E‘HUﬂ\?’iUUIEJU’]EJLLauLLNUﬂGLL’)ﬂa@ll E)Uﬁiyiy"l "'I AILAIUNAINNAIBNITININ:

Antuszaulanuazvinluseuusava, (2539), min 13,

Useid 24, sssurRvesasswas mstﬁ'lﬁaﬂmm%aﬁ”wuﬂ, (Uunys : n3u-
Uy, 2553), win 313 - 314. ,

03Simone Bilderbeek, Biodiversity and International law, (Amsterdam : 10S
Press, Inc.) Retrieved May, 2012 from http://www.gbv.de/dms/spk/sbb/
toc/277489059.pdf

* South centre, Supra note 90, p. 311 - 312,
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05 Secretariat of the Convention on Biological Diversity, Sustaining life on
Earth, Retrieved May, 2012 from https://www.cbd.int/doc/publications/cbd-sustain-
en.pdf
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* The convention on Biotogical Diversity, Article 3

States have, in accordance with thé Charter of the United Nations and the
principles of interational law, the sovereign right to exploit their own resources
pursuant to their own environmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment
of other States or of areas beyond the limits of national jurisdiction.

" The convention on Biological Diversity, Article 8

Each Contracting Party shall, as far as possible and as appropriate:

(j) Subject to its national legislation, respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the approval and
involvement of the holders of such knowtedge, innovations and practices and
encourage the equitable sharing of the benefits arising from the utilization of such

knowledge, innovations and practices
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" The convention on Biological Diversity, Article 9

Each Contracting Party shall, as far as possible and as appropriate, and
predominantly for the purpose of complementing in-situ measures:

(a) Adopt measures for the ex-situ conservation of components of biological
diversity, preferably in the courttry of origin of such components;

(b) Establish and maintain facilities for ex-situ conservation of and research on
plants, animals and micro- organisms, preferably in the country of origin of genetic
resources;

(c) Adopt measures for the recovery and rehabilitation of threatened species
and for their reintroduction into their natural habitats under appropriate conditions;

(d) Regulate and manage collection of biological resources from natural habitats
for ex-situ conservation purposes so as not to threaten ecosystems and in-situ
populations of species, except where special temporary ex-situ measures are required
under subparagraph (c) above; and

(e) Cooperate in providing financial and other support for ex-situ conservation
outlined in subparagraphs (a) to (d) above and in the establishment and
maintenance of ex- situ conservation facilities in developing countries.

" The convention on Biological Diversity, Article 10

Each Contracting Party shall, as far as possible and as appropriate:

(a) Integrate consideration of the conservation and sustainable use of
biological resources into national decision-making;

(b) Adopt measures relating to the use of biological resources to avoid or

minimize adverse impacts on biological diversity;
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(c) Protect and encourage customary use of biological resources in
accordance with traditional cultural practices that are compatible with conservation
or sustainable use requirements; ..

(d) Support local populations to develop and implement remedial action in
degraded areas where biological diversity has been reduced;-and

(e) Encourage cooperation between its governmental authorities and its
private sector in developing methods for sustainable use of biological resources.

" The convention on Biological Diversity, Article 11

Each Contracting Party shall, as far as possible and as appropriate, adopt
economically and socially sound measures that act as incentives for the conservation
and sustamable use of components of biological diversity.

 The convention on Biological Diversity, Article 12

The Contracting Parties, taking into account the special needs of developing
countries, shall:

(a) Establish and maintain programmes for scientific and technical education
and training in measures for the identification, conservation and sustainable use of
biological diversity and its components and provide support for such education and
training for the specific needs of developing countries;

(b) Promote and encourage research which contributes to the conservation
and sustainable use of biological diversity, particularly in developing countries, inter
alia, in accordance with decisions of the Conference of the Parties taken in conseqguence
of recommendations of the Subsidiary Body on Scientific, Technical and Technological
Advice; and

(c) In keeping with the provisions of Articles 16, 18 and 20, promote and
cooperate in the use of scientific advances in biological diversity research in

developing methods for conservation and sustainable use of biological resources.
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*The convention on Biological Diversity, Article 15

1. Recognizing the sovereign rights of States over their natural resources, the
authority to determine access to genetic resources rests with the national
governments and is subject to national legislation. -

2. Each Contracting Party shall endeavour to create conditions to facilitate
access to genetic resources for environmentally sound uses by other Contracting
Parties and not to impose restrictions that run counter to the objectives of this
Convention. '

3. For the purpose of this Convention, the genetic resources being provided
by a Contracting Party, as referred to in this Article and
Articles 16 and 19, are only those that are provided by Contracting Parties that are
countries of origin of such resources or by the Parties that have acquired the genetic
resources in accordance with this Convention.

4. Access, where granted, shall be on mutually agreed terms and subject to
the provisions of this Article.

5. Access to genetic resources shall be rsubject to prior informed consent of
the Contracting Party providing such resources, unless otherwise determined by that
Party.

6. Each Contracting Party shall endeavour to develop and carry out scientific
research based on genetic resources provided by other Contracting Parties with the
full participation of, and where possible in, such Contracting Parties.

7. Each Contracting Party shall take legislative, administrative or policy
measures, as appropriate, and in accordance with Articles 16 and 19 and, where
necessary, through the financial mechanism established by Articles 20 and 21 with
the aim of sharing in a fair and equitable way the results of research and
development and the benefits arising from the commercial and other utilization of
genetic resources with the Contracting Party providing such resources. Such sharing
shall be upon mutually agreed terms.

" The convention on Biological Diversity, Article 16
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1. Bach Contracting Party, recognizing that technology includes biotechnology,
and that both access to and transfer of technology among Contracting Parties are
essential elements for the attainment of the objectives of this Convention,
undertakes subject to the provisions of this Article to provide and/or facilitate access
for and transfer to other Contracting Parties of technologies that are relevant to the
conservation and sustainable use of biological diversity or make use of genetic
resources and do not cause significant damage to the environment.

2. Access to and transfer of technology referred to in paragraph 1 above to
developing countries shall be provided and/or facilitated under fair and most
favourable terms, including on concessional and preferential terms where mutually
agreed, and, where necessary, in accordance with the financial mechanism
established by Articles 20 and 21. In the case of technology subject to patents and
other intellectual property rights, such access and transfer shall be provided on
terms which recognize and are consistent with the adequate and effective protection
of intellectual property rights. The application of this paragraph shall be consistent
with paragraphs 3, 4 and 5 below.

3. Each Contracting Party shall take legislative, administrative or policy
measures, as appropriate, with the aim that Contracting Parties, in particular those
that are developing countries, which provide genetic resources are provided access
to and transfer of technology which makes use of those resources, on mutually
agreed terms, including technology protected by patents and other intellectual
property rights, where necessary, through the provisions of Articles 20 and 21 and in
accordance with international law and consistent with paragraphs 4 and 5 below.

4. Each Contracting Party shall take legislative, administrative or policy measures, as
appropriate, with the aim that the private sector facilitates access to, joint development
and transfer of technology referred to in paragraph 1 above for the benefit of both
governmental institutions and the private sector of developing countries and in this
regard shall abide by the obligations included in paragraphs 1, 2 and 3 above.

5. The Contracting Parties, recognizing that patents and other intellectual
property rights may have an influence on the implementation of this Convention,
shall cooperate in this regard subject to national legislation and international law in
order to ensure that such rights are supportive of and do not run counter to its

objectives.
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" The convention on Biological Diversity, Article 17

1. The Contracting Parties shall facilitate the exchange of information, from all
publicly available sources, relevant to the conservation and sustainable use of
biological diversity, taking into account the special needs of developing countries.

2. Such exchange of information shall include exchange of resutts of
technical, scientific and socio-economic research, as well as information on training
and surveying programmes, specialized knowledge, indigenous and traditional
knowledge as such and in combination with the technologies referred to in Article 16,
paragraph 1. It shall also, where feasible, include repatriation of information.

" The convention on Biological Diversity, Article 18

1. The Contracting Parties shall promote international technical and scientific
cooperation in the field of conservation and sustainable use of biological diversity,
where necessary, through the appropriate international and national institutions.

2. Each Contracting Party shall promote technical and scientific cooperation
with other Contracting Parties, in particular developing countries, in implementing
this Convention, inter alia, through the development and implementation of nationat
policies. In promoting such cooperation, special attention should be given to the
development and strengthening of national capabilities, by means of human
resources development and institution building.

3. The Conference of the Parties, at its first meeting, shall determine how to
establish a clearing-house mechanism to promote and facilitate technical and
scientific cooperation.

4. The Contracting Parties shall, in accordance with national legislation and
policies, encourage and develop methods of cooperation for the development and
use of technologies, including indigenous and traditional technologies, in pursuance
of the objectives of this Convention. For this purpose, the Contracting Parties shall also
promote cooperation in the training of personnel and exchange of experts.

5. The Contracting Parties shall, subject to'mutual agreement, promote the
establishment of joint research programmes and joint ventures for the development

of technologies relevant to the objectives of this Convention.



45

Nnnguanasdingm lasawizegdanns 15 uanddiifiviusamalnes
avSedulagmiloninensiugnssufiegluunesulngvedlne Fansssulitinnsesnngmneg
ma'lutls%wﬂsmsuawﬁaﬁulmamnan’lmﬂusﬂﬁssu TwdnsanwsesviygRduases
wazduaiugidganisummdunilng we. 2502 fe sregitygrnmsunmduaulng
amanedauierdestumsuilaaninennsianin AaLunsilenayulnsmng o

mstyafingmneiiieduasewardasugidagrnsunmduaylneiotds

v
@

‘VISWEJ’)ﬂi‘U’Jﬂ’]WLUU'N]ﬂﬂU ﬁmmaquJuIUT,ﬂaaaﬂﬂaaeﬂuauammmm AMUNAINVAENN

9 <

[

i m'lumums‘l%ﬂsﬂa‘uumLmswﬁﬂfomUﬂﬂUmaausnwumﬂuﬂmwmns‘lwmmm
THuszlonilengredadu Aunsinuddytugueuiesiuuaznisdunsesgityan
mamu muauuauumsmaLwamsausﬂwua.fl‘zmi.lmummmwmﬂwmsta‘mmw
og19598y vufinsaluayumsinhdeyaasrsasiisifunsousnduaslfuselom
nnAMIvEInratengInm Tusnugidyyinmsumndunlnedas
dnlunsdlmnusnilessninassmaniy mstgyaAnguunaifiodunseuas
dquasugiiygimsunvdunulng msdesrvuandninasitisafutefmusninusiuiioves

L1} v
i v

AnvnasuaUselond ufamdninasinofumsiianuduseuilauddly
a2t uasvlagianiy asmsmn'mﬁ]mwaaiwaqﬂmm%‘luuamﬂuﬂmiwuunuuwamm
1mmnuﬂmzu’m15u,wvmuu mmammmmsﬂamumwmL‘mm‘lmuﬂmmwmmwmuwu
1wwsawswmﬂsmmwmnawmnunuﬂmmmmwmLmulm‘luanwmmmmmwaﬂsﬂwu
UAUALAITONAIY

3.1.3 aqé’mku'riflﬁ"wmsﬁ:uﬂsama:eiaLa'%:um']wmmﬂmwaqmmamaanma

IAUSTTY

Lua\‘mnIanﬁﬂauu1ﬂnnﬂsaqumaaawsumsﬂswuumumwﬁnﬂwuﬂ WNNY BU
lugmsAnes Feorausudedviuyvovu MIANATDIAILIAdEN Lasmssnwlideay
NANNAUNNTININ aaﬂmsqLua‘lnmlmmmaqamuzynﬂmamsqmsaoLLaxauasumm
VAINVANEVDINTUAAIDBANIIIAUTITY (the Convention on  the Protection and
Promotlon of the Diversity of Cultural Expre55|ons) ¥ w.a. 2542 LLau:uNa'l‘dU\iﬂULaJaU
.. 2544" T,ﬂUmwummnﬂsvaaﬂ"ﬁlummﬂ 17 il
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*” Convention on the Protection and Promotion of the Diversity of Cultural
Expressions, Article 1
The objectives of this Convention are:
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(@) to protect and promote the diversity of cultural expressions;

(b) to create the conditions for cultures to flourish and to freely interact in a
mutually beneficial manner; _

(c) to encourage dialogue among cultures with a view to ensuring wider and
balanced cultural exchanges in the world in favour of interculturat respect and a
culture of peace;

(d) to foster interculturality in order to develop cultural interaction in the
spirit of building bridges among peoples;

(e) to promote respect for the diversity of cultural expressions and raise
awareness of its value at the local, national and-international levels;

(f) to reaffirm the importance of the link between culture and development
for all countries, particularly for developing countries, and to support actions
undertaken nationally and internationally to secure recognition of the true value of
this link;

(9) to give recognition to the distinctive nature of cultural activities, goods and
services as vehicles of identity, values and meaning;

(h) to reaffirm the sovereign rights of States to maintain, adopt and
implement policies and measures that they deem appropriate for the protection and
promotion of the diversity of cultural expressions on their territory;

(i) to strengthen international cooperation and solidarity in a spirit of
partnership with a view, in particular, to enhancing the capacities of developing

countries in order to protect and promote the diversity of cultural expressions.



a7

(2) Lﬁa%’usaamma‘hﬁmmaaﬂwsL%am‘[aqi'wuﬁssuﬁunﬁﬁ’wuwaa
nnUsEINA u,azLﬁaaﬁ’uaqumsnisv‘hmsﬂ,uﬂsxmﬂu,ass::vn'wallssmﬂ“lﬁaau%’u'luqmmﬁ
wieenmsUssauiul

(v) Lﬁa’lﬁLﬁuﬂmﬁiwaqé’nwmsLawwmuﬁ'ssmmﬁmmﬁanﬁmhqf]
yeinusssy duf uasuins suduiduiedeusndnual A uazmumng

(@) \iesusesdnsesulnguessglunisitozdiseld sousu wievili
Ussqwa%w‘[amaLLaxuwmsgﬁuﬁi”gﬁv’wawsJLﬁuiwmmzamﬁaﬁuﬂsamazﬁaLa’%u
mmamaan%'amwwmﬂwmama’a’wuﬁssu‘luﬁumuLLﬁQ%’gmu

() e eamnduuddituanusuiiosswicsemenazanna
Wulnudulunusualuisiganndn dedrusdneziudnauamsalumsdunsesuay
dualunsuaniesndimumatnvatev s s ssveUsamAfg wiR

Iﬂaﬁauﬁmmwﬁ IaldanuvungvesauvatnvatemeIansssuliluuing
4 99 1 uazde 3'%° dmmaﬁqmsLLamaanﬁv’wma%aLﬂumamﬂmmﬁmas"wassﬁmmﬂman
YU NGUTU wazdany souﬁ"’atgfﬁaﬁu%wmai’wuﬁsm FelaiieausiduusanmeTaussames
wamyuAaviiiy mnuidadudnuunisnseidunanansvesnisaiiassirufiads
MSHAR NSUNINTEINY MIT e quvissa a4 wazmsldinaluladdnde

yiail el dulumuinquszasduianas 1 fitnaun lunss 13" 6
I wmuslisganBndemesuiiazysanmsiausssulunsimunleviemnsedy iieds

Convention on the Protection and Promation of the Diversity of Cultural
Expressions, Article 4 - Definitions

For the purposes of this Convention, it is understood that:

1. Cultural diversity

“Cuttural diversity” refers to the manifold ways in which the cultures of
groups and societies find expression. These éxpressions are passed on within and
among groups and societies.
Culturat diversity is made manifest not only through the varied ways in which the
cultural heritage of humanity is expressed, augmented and transmitted through the
variety of cultural expressions, but also through diverse modes of artistic creation,
production, dissemination, distribution and enjoyment, whatever the means and
technologies used.

3. Cultural expressions

“Cultural expressions” are those expressions that result from the creativity of
individuals, groups and societies, and that have cultural content.

! Convention on the Protection and Promotion of the Diversity of Cultural

Expressions, Article 13 Parties shall endeavour to integrate culture in their
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development policies at all levels for the creation of conditions conducive to
sustainable development and, within this framework, foster aspects relating to the
protection and promotion of the diversity of cultural expressions. .

2 au %mu%’aaqa, Tasadndnw (Bio-piracy) : ﬁm-ﬂmum HAZUYINIG
dwiuuszmalneanunsauanuanamisud, Auiud ¢ nuaiug 2556 970
http://library.uru.ac.th/webdb/images/biothainet_biopiracy.htm

P8 uds 1Faavs0i 109.
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PArticle 21.

The state develops medical and health service‘s, promotes modern medicine
and traditional Chinese medicine, encourages and supports the setting up of various
medical and health facilities by the rural economic collectives, state enterprises and
undertakings and neighbourhood organizations, and promotes sanitation activities of
a mass character, all to protect the people's health. The state develops physical
culture and promotes mass sports activities to build up the people's physique.
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AGREEMENT ON TRADE-RELATED ASPECTS OF
INTELLECTUAL PROPERTY RIGHTS

Members,

Desiring to reduce distortions and impediments to international trade, and
taking into accountthe need to promote effective and adequate protection of
intellectual property rights, and to ensure thatmeasures and procedures to enforce
intellectual property rights do not themselves become barriers tolegitimate-trade;

Recognizing, to this end, the need for new rules and disciplines concerning:

(a) the applicability of the basic principles of GATT 1994 and of relevant
international intellectual property agreements or conventions;

(b) the provision of adequate standards and principles concerning the .
availability, scope and use of trade-related intellectual property rights; . .

(c) the provision of effective and appropriate means for the enforcement of
trade-related intellectual property rights, taking into account differences in national
legal systems;

(d) the provision of effective and expeditious procedures for the multilateral
prevention and settlement of disputes between governments; and

(e) transitional arrangements aiming at the fullest participation in the results
of the negotiations;

Recognizing the need for a multilateral framework of principles, rules and
disciplines dealingwith international trade in counterfeit goods;

Recognizing that intellectual property rights are private rights;

Recognizing the underlying public policy objectives of national systems for
the protection of intellectual property, including developmental and technological
objectives; |

Recognizing also the special needs of the least-developed country Members
in respect of maximum flexibility in the domestic implementation of laws and
regulations in order to enable them to create a sound and viable technological base;

Emphasizing the importance of reducing tensions by reaching strengthened
commitments to resolve disputes on trade-related intellectual property issues
through multilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO
and the Worldintellectual Property Organization (referred to in this Agreement as
"WIPQO") as well as other relevant international organizations;

Hereby agree as follows:
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PART I
GENERAL PROVISIONS AND BASIC PRINCIPLES

Article 1
Nature and Scope of Obligations

1. Members shall give effect to the provisions of this Agreement. Members
may, but shall notbe obliged to, implement in their law more extensive protection
than is required by this Agreement,provided that such protection does not
contravene the provisions of this Agreement. Members shallbe free to determine the
appropriate method of implementing the provisions of this Agreement within their
own legal system and practice.

2. For the purposes of this Agreement, the term "intellectual property” refers
to all categories ofintellectual property that are the subject of Sections 1 through 7
of Part Il.

3. Members shall accord the treatment provided for in this Agreement to
the nationals of otherMembers. * In respect of the relevant intellectual property
right, the nationals of other Members shall be understood as those natural or legal
persons that would meet the criteria for eligibility for protection prowded for in the
Paris Convention (1967), the Berne Convention (1971), the Rome Convention and
the Treaty on Intellectual Property in Respect of Integrated Circuits, were all
Members of the WTO members of those conventions. Any Member availing itself of
the possibilities provided in pafagraph 3 of Article 5 or paragraph 2 of Article 6 of the
Rome Convention shall make a notification as foreseen in those provisions to the
Council for Trade-Related Aspects of Intellectual Property Rights (the "Council
for TRIPS").

" When "nationals® are referred to in this Agreement, they shall be deemed, in the case of a separate

Customs territoryMember of the WTO, to mean persons, natural or legal, who are domiciled or who have a real
and effective industrial or commercial establishment in that customs territory.

? 2In this Agreement, "Paris Convention” refers to the Paris Convention for the Protection of Industriat

Property; "ParisConvention (1967)" refers to the Stockholm Act of this Convention of 14 July 1967. "Berne
Convention® refers to the Berne Convention for the Protection of Literary and Artistic Works; "Berne Convention
(1971)" refers to the Paris Act of this Convention of 24 July 1971. "Rome Convention” refers to the International
Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations, adopted
at Rome on 26 October 1961. "Treaty on intellectual Property in Respect of Integrated Circuits” (IPIC Treaty) refers
to the Treaty on Intellectual Property in Respect of Integrated Circuits, adopted at Washington on 26 May 1989.
"WTO Agreement” refers to the Agreement Establishing the WTO.
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Article 2
Intellectual Property Conventions

1. In respect of Parts Il, il and IV of this Agreement, Members shall comply
with Articles 1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing
obligations that Members may have to each other under the Paris Convention, the
Berne Convention, the Rome Convention and the Treaty on Intellectual Property in

Respect of Integrated Circuits.

Article 3

National Treatment

1. Each Member shall accord to the nationals of other Members treatment
no less favourable than that it accords to its own nationals with regard to thle
protec’(ion3 of intellectual property, subject to the exceptions already provided in,
respectively, the Paris Convention (1967), the Berne Convention (1971), the Rome
Convention or the Treaty on Intellectual Property in Respect of Integrated Circuits. In
respect of performers, producers of phonograms and broadcasting organizations, this
obligation only applies in respect of the rights provided under this Agreement. Any
Member availing itself of the possibilities provided in Article 6 of the Berne
Convention (1971) or paragraph 1(b) of Article 16 of the Rome Convention shall make
a notification as foreseen in those provisions to the Council for TRIPS.

2. Members may avail themselves of the exceptions permitted under
paragraph 1 in relation to judicial and administrative procedures, including the
designation of an address for service or the appointment of an agent within the
jurisdiction of a Member, only where such exceptions are necessary to secure
compliance with laws and regulations which are not inconsistent with the provisions
of this Agreement and where such practices are not applied in a manner which

would constitute a disguised restriction on trade.

*For the purposes of Articles 3 and 4, "protection” shall include matters affecting the availability,

acquisition, scope, maintenance and enforcement of intellectual property rights as well as those matters affecting
the use of intellectual property rights specifically addressed in this Agreement.
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Article 4
Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour,
privilege or immunity granted by a Member to the nationals of any other country
shall be accorded immediately and unconditionally to the nationals of all other
Members. Exempted from this obligation are any advantage, favour, privilege or
immunity accorded by a Member:

(@) deriving from international agreements on judicial assistance or law
enforcement of a general nature and not particularly confined to the protection of
intellectual property;

(b) eranted in accordance with the provisions of the Berne Convention (1971)
or the Rome Convention authorizing. that the treatment accorded be a function not
of national treatment but of the treatment accorded in another country;

(c) in respect of the rights of performers, producers of phonograms and
broadcasting orgahizations not provided under this Agreement;

(d) deriving from  international agreements related to the protection of
intellectual property which entered into force prior to the entry into force of the
WTO Agreement, provided that such agreements are notified to the Council for TRIPS
and do not constitute an arbitrary or unjustifiable discrimination against nationals of

other Members.

Article 5
Multilateral Agreements on Acquisition or

Maintenance of Protection

The obligations under Articles 3 and 4 do not apply to procedures provided
in multilateral agreements concluded under the auspices of WIPO relating to the

acquisition or maintenance of intellectual property rights.

Article 6
Exhaustion
For the purposes of dispute settlement under this Agreement, subject to the
provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the

issue of the exhaustion of intellectual property rights.
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Article 7
Objectives

The protection and enforcement of intellectual property rights should
contribute to the promotion of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage of producers and users of
technological knowledge and in a manner conducive to social and economic welfare,
and to a balance of rights and obligations.

Article 8
Principles

1. Members may, in formulating or amending their laws and regulations,
adopt measures necessary to protect public health and nutrition, and to promote
the public interest in sectors of vital importance to their socio-economic’ and
technological development, provided that such measures are consistent with the
provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the
provisions of ’Ehis Agreement, may be needed to prevent the abuse of intellectual
property rights by right holders or the resort to practices which unreasonably restrain
-trade or adversely affect the international transfer of technology.
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PART 1l
STANDARDS CONCERNING THE AVAILABILITY, SCOPE
AND USE OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: COPYRIGHT AND RELATED RIGHTS

Article 9
Relation to the Berne Convention

1. Members shall comply with Articles 1 through 21 of the Berne Convention
(1971) and the Appendix thereto. However, Members shall not have rights or
obligations under this Agreement in respect of the rights conferred under Article 6bis
of that Convention or of the rights derived there from.

2. Copyright protection shall extend to expressions and not to ideas,
procedures, methods of operation or mathematical concepts as such. .

Article 10
Computer Programs and Compilations of Data

1. Computer programs, whether in source or object code, shall be protected
as literary works underthe Berne Convention (1971).

2. Compilations of data or other material, whether in machine readable or
other form, which by reason of the selection or arrangement of their contents
constitute intellectual creations shall be protected as such. Such protection, which
shall not extend to the data or material itself, shall be without prejudice to any

copyright subsisting in the data or material itself.

Article 11
Rental Rights

In respect of at least computer programs and cinematographic works, a
Member shall provide authors and their successors in title the right to authorize or to
prohibit the commercial rental to the public of originals or copies of their copyright
works. A Member shall be excepted from this obligation in respect of cinematographic
works unless such rental has led to widespread copying of such works which is
materially impairing the exclusive right of reproduction conferred in that Member on
authors and their successors in title. In respect of computer programs, this obligation
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does not apply to rentals where the program itself is not the essential object of the

rental.

Article 12
Term of Protection

Whenever the term of protection of a work, other than a photographic work
or a work of applied art, is calculated on a basis other than the life of a natural
person, such term shall be no less than 50 years from the end of the calendar year
of authorized publication, or, failing such authorized publication within 50 years from
the making of the work, 50 years from the end of the calendar year of making.

Article 13
Limitations and Exceptions

Members shall confine limitations or exceptions to exclusive rights to certain
special cases which do not conflict with a normal exploitation of the work and do
not unreasonably prejudice the legitimate interests of the right holder.

Article 14
Protection of Performers, Producers of Phonograms

(Sound Recordings) and Broadcasting Oreanizations

1. In respect of a fixation of their performance on a phonogram, performers
shall have the possibility of preventing the following acts when undertaken without
their authorization: the fixation of their unfixed performance and the reproduction of
such fixation. Performers shall also have the possibility of preventing the following
acts when undertaken without their authorization: the broadcasting by wireless
means and the communication to the public of their live performance.

2. Producers of phonograms shall enjoy the right to authorize or prohibit the
direct or indirect reproduction of their phonograms.

3. Broadcasting organizations shall have the right to prohibit the following
acts when undertaken without their authorization: the fixation, the reproduction of
fixations, and the rebroadcasting by wireless means of broadcasts, as well as the
communication to the public of television broadcasts of the same. Where Members
~do not grant such rights to broadcasting organizations, they shall provide owners of
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copyright in the subject matter of broadcasts with the possibility of preventing the
above acts, subject to the provisions of the Berne Convention (1971).

4. The provisions of Article 11 in respect of computer programs shall apply
mutatis mutandis to producers of phonograms and any other right holders in
phonograms as determined in a Member's law. If on 15 April 1994 a Member has in
force a system of equitable remuneration of right holders in respect of the rental of
phonograms, it may maintain such system provided that the commercial rental of
phonograms is not giving rise to the material impairment of the exclusive rights of
reproduction of right holders.

5. The term of the protection available under this Agreement to performers
and producers of phonograms shall last at least until the end of a period of 50 years
computed from the end of the calendar year in which the fixation was made or the
performance took place. The term of protection granted pursuant to paragraph 3
shall last for at least 20 years from the end of the calendar year in which the
broadcast took place. .

6. Any Member may, in relation to the rights conferred under paragraphs 1, 2
and 3, provide for conditions, limitations, exceptions and reservations to the extent
permitted by the Rome Convention. However, the provisions of Article 18 of the
Beme Convention (1971) shall also apply, mutatis mutandis, to the rights of
performers and producers of phonograms in phonograms.

SECTION 2: TRADEMARKS
Article 15
Protectable Subject Matter

1. Any sign, or any combination of signs, capable of distinguishing the goods
or services of one undertaking from those of other undertakings, shall be capable of
constituting a trademark. Such signs, in particular words including personal names,
letters, numerals, figurative elements and combinations of colours as well as any
combination of such signs, shall be eligible for registration as trademarks. Where signs
are not inherently capable of distinguishing the relevant goods or services, Members
may make registrability depend on distinctiveness acquired through use. Members
Fnay require, as a condition of registration, that signs be visually perceptible.

2. Paragraph 1 shall not be understood to prevent a Member from denying
registration of a trademark on other grounds, provided that they do not derogate
from the provisions of the Paris Convention (1967).



126

3. Members may make registrability depend on use. However, actual use of
a trademark shall not be a condition for filing an application for registration. An
application shall not be refused solely on the ground that intended use has not
taken place before the expiry of a period of three years from the date of application.

4. The nature of the goods or services to which a trademark is to be applied
shall in no case form an obstacle to registration of the trademark.

5. Members shall publish each trademark either before it is registered or
promptly after it is registered and shall afford a reasonable opportunity for petitions
to cancel the registration. In addition, Members may afford an opportunity for the
registration of a trademark to be opposed.

Article 16
Rights Conferred

1. The owner of a registered ;trademark shall have the exclusive right to
prevent all third parties not having the owner’s consent from using in the course of
trade identical or similar signs for goods or services which are identical or similar to
those in respect of which the trademark is registered where such use would result in
a likelihood of confusion. In case of the Qse of an identical sign for identical goods or
services, a likelihood of confusion shall be presumed. The rights described above
shall not prejudice any existing prior rights, nor shall they affect the possibility of
Members making rights available on the basis of use.

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis,
to services. In determining whether a trademark is well-known, Members shall take
account of the knowlggdge of the trademark in the relevant sector of the public,
including knowledge in the Member concerned which has been obtained as a result
of the promotion of the trademark.

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis,
to goods or services which are not similar to those in respect of which a trademark is
registered, provided that use of that trademark in relation to those goods or services
would indicate a connection between those goods or services and the owner of the
registered trademark and provided that the interests of the owner of the registered
trademark are likely to be damaged by such use.
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Article 17
Exceptions

Members may provide limited exceptions to the rights conferred by a
trademark, such as fair use of descriptive terms, provided that such exceptions take
account of the legitimate interests of the owner of the trademark and of third

parties.

Article 18
Term of Protection

Initial registration, and each renewal of registration, of a trademark shall be for
a term of noless than seven years. The registration of a trademark shall be

renewable indefinitely.

Article 19
Requirement of Use

1. lf use is required to maintain a registration, the registration may be
cancelled only after an uninterrupted period of at least three years of non-use,
unless valid reasons based on the existence of obstacles to such use are shown by
the trademark owner. Circumstances arising independently of the will of the owner
of the trademark which constitute an obstacle to the use of the trademark, such as
import restrictions on or other government requirements for goods or services
protected by the trademark, shall be recognized as valid reasons for non-use. ]

2. When subject to the control of its owner, use of a trademark by another
person shall be recognized as use of the trademark for the purpose of maintaining

the registration.

Article 20
Other Requirements

The use of a trademark in the course of trade shall not be unjustifiably
encumbered by special requirements, such as use with another trademark, use in a
special form or use in a manner detrimental to its capability to distinguish the goods

or services of one undertaking from those of other undertakings. This will not
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preclude a requirement prescribing the use of the trademark identifying the
undertaking producing the goods or services along with, but without linking it to, the
trademark distinguishing the specific goods or services in question of that
undertaking.

Article 21

Licensing and Assignment

Members may determine conditions on the licensing and assignment of
trademarks, it being understood that the compulsory licensing of trademarks shall
not be permitted and that the owner of a registered trademark shall have the right
to assign the trademark with or without the transfer of the business to which the

trademark belongs.

SECTION 3: GEOGRAPHICAL INDICATIONS
Article 22
Protection of Geographical Indications

1. Geog}aphical indications are, for the purposes of this Agreement,
indications which identify a good as originating in the territory of a Member, or a
region or locality in that territory, where a given quality, reputation or other
characteristic of the good is essentially attributable to its geographical origin.

2. In respect of geographical indications, Members shall provide the legal
means for interested parties to prevent:

(a) the use of any means in the designation or presentation of a good
that indicates or suggests that the good in question originates in a geographical area
other than the true place of origin in a manner which misleads the public as to the
geographical origin of the good,;

(b) any use which constitutes an act of unfair competition within the
meaning of Article 10bis of the Paris Convention (1967).

3. A Member shall, ex officio if its legislation so permits or at the request of
an interested party, refuse or invalidate the registration of a trademark which
contains or consists of a geographical indication with respect to goods not originating
in the territory indicated, if use of the indication in the trademark for such goods in
that Member is of such a nature as to mislead the public as to the true place of

origin.



129

4. The protection under paragraphs 1, 2 and 3 shall be applicable against a
geographical indication which, although literally true as to the territory, region or
locality in which the goods originate, falsely represents to the public that the goods
originate in another territory.

Article 23
Additional Protection for Geographical Indications
Sfor Wines and Spirits

1. Each Member shall provide the legal means for interested parties to
prevent use of a geographical indication identifying wines for wines not originating in
the place indicated by the geographical indication in question or identifying spirits for
spirits not originating in the place indicated by the geographical indication in
question, even where the true origin of the goods is indicated or the geographicél.
indication is used in translation or accompanied by expressions such as "kind", "type",
"s'tyle“, "imitation” or the like."

2. The registration of a trademark for wines which contains or consists of a
geographical indication identifying wines or for spirits which contains or consists of a
geographical indication identifying spirits shall be refused or invalidated, ex officio if a
Member's legislation so permits or at the request of an interested party, with respect
to such wines or spirits not having this origin.

3. In the case of homonymous geographical indications for wines, protection
shall be accorded to each indication, -subject to the provisions of paragraph 4 of
Article 22. Each Member shall determine the practical conditions under which the
homonymous indications in question will be differentiated from each other, taking
into account the need to ensure equitable treatment of the producers concerned
and that consumers are not misled.

4. In order to facilitate the protection of geographical indications for wines,
negotiations shall be undertaken in the Council for TRIPS conceming the
establishment of a multilateral system of notification and registration of geographical
indications for wines eligible for protection in those Members participating in the
system.

) Notwithstanding the first sentence of Article 42, Members may, with respect to these obligations,

instead provide for enforcement by administrative action.
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Article 24
International Negotiations; Exceptions

1. Members agree to enter into negotiations aimed at increasing the
protection of individual geographical indications under Article 23. The provisions of
paragraphs 4 through 8 below shall not be used by a Member to refuse to conduct
negotiations or to conclude bilateral or multilateral agreements.in the context of
such negotiations, Members shall be willing to consider the continued applicability of
these provisions to individual geographical indications whose use was the subject of
such negotiations.

2. The Council for TRIPS shall keep under review the application of the
provisions of this Section; the first such review shall take place within two years of
the entry into force of the WTO Agreement. Any matter affecting the compliance
with the obligations under these provisions may be drawn to the attention of the
Council, which, at the request of a Member, shall consult with any Member or
Members in respect of such matter in respect of which it has not been possible to
find a satisfactory solution through bilateral or plurilateral consultations between the
Members concerned. The Council shall take such action as ‘may be agreed to
facilitate the operation and further-the objectives of this Section.

3. In implementing this Section, a Member shall not diminish the protection
of geographical indications that existed in that Member immediately prior to the date
of entry into force of the WTO Agreement.

4. Nothing in this Section shall require a Member to prevent continued and
similar use of a particular geographical indication of another Member identifying
wines or spirits in connection with goods or.services by any of its nationals or
domiciliaries who have used that geographical indication in a continuous manner
with regard to the same or related goods or services in the territory of that Member
either (a) for at least 10 years preceding 15 April 1994 or (b) in good faith preceding
that date.

5. Where a trademark has been applied for or registered in good faith, or
where rights to a trademark have been acquired through use in good faith either:

(a) before the date of application of these provisions in that Member as
defined in Part VI; or

(b) before the geographical indication is protected in its country of origin; -
measures adopted to implement this Section shall not prejudice eligibility for or the
validity of theregistration of a trademark, or the right to use a trademark, on the basis

that such a trademark is identical with, or similar to, a geographical indication.
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6. Nothing in this Section shall require a Member to apply its provisions in
respect of a geographical indication of any other Member with respect to goods or
services for which the relevant indication is identical with the term customary in
common language as the common name for such goods or services in the territory of
that Member. Nothing in this Section shall require a Member to apply its provisions
in respect of a geographical indication of any other Member with respect to products
of the vine for which the relevant indication is identical with the customary name of
a grape variety existing in the territory of that Member as of the date of entry into
force of the WTO Agreement.

7. A Member may provide that any request made under this Section in
connection with the use or registration of a trademark must be presented within five
years after the adverse use of the protected indication has become generally known
in that Member or after the date of registration of the trademark in that Member
provided that the trademark has been published by that date, if such date is earljer
than the date on which the adverse use became generally known in that Member,
provided that the geographical indication is not used or registered in bad faith.

8. The provisions of this Section shall in no way prejudice the right of any
person to use, in the course of trade, that person’s name or the name of that
person’s predecessor in business, except where such name is used in such a manner
as to mislead the public.

9. There shall be no obligation under this Agreement to protect geographical
indications which are not or cease to be protected in their country of origin, or which
have fallen into disuse in that country.

SECTION 4: INDUSTRIAL DESIGNS
Article 25
Requirements for Protection

1. Members shall provide for the protection of independently created
industrial designs that arenew or original. Members may provide that designs are not
new or original if they do not significantly differ from known designs or combinations
of known design features. Members may provide that such protection shall not
extend to designs dictated essentially by technical or functional considerations.

2. Each Member shall ensure that requirements for securing protection for
textile designs, in particular in regard to any cost, examination or publication, do not

unreasonably impair the opportunity to seek and obtain such protection. Members
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shall be free to meet this obligation through industrial design law or through
copyright law.

Article 26

Protection

1. The owner of a protected industrial design shall have the right to prevent
third parties not having the owner’s consent from making, selling or importing articles
bearing or embodying a design which is a copy, or substantially a copy, of the
protected design, when such acts are undertaken for commercial purposes.

2. Members may provide limited exceptions to the protection of industrial
designs, provided that such exceptions do not unreasohably conflict with the normal
exploitation of protected industrial designs and do not unreasonably prejudice the
legitimate interests of the owner of the protected design, taking account of the
legitimate interests of third parties.

3. The duration of protection available shall amount to at least 10 years.

SECTION 5: PATENTS
Article 27
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available
for any inventions, whether products or processes, in all fields of technology,
provided that they are new, involve an inventive step and are capable of industrial. -
applica‘cion.5 Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and
paragraph 3 of this Article, patents shall be available and patent rights enjoyable
without discrimination as to the place of invention, the field of technology and
whether products are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention
within their territory of the commercial exploitation of which is necessary to protect
ordre public or morality, including to protect human, animal or plant life or health or
to avoid serious prejudice to the environment, provided that such exclusion is not

made merely because the exploitation is prohibited by their law:

*5For the purposes of this Article, the terms "inventive step™ and "capable of industrial application” may

be deemed bya Member to be synonymous with the terms "non-obvious” and "useful” respectively.



133

3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of
humans or animals; ‘

(b) plants and animals other than micro-o}ganisms, and essentially
biological processes for the production of plants or animals other than non-biological
and microbiological processes. However, Members shall provide for the protection of
plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four
years after the date of entry into force of the WTO Agreement.

Article 28
Rights Conferred

1. A patent shall confer on its owner the following exclusive rights:

(@) where the subject matter of a patent is a product, to prevent third
parties not havingthe owner’s consent from the acts of: making, using, offering for
sale, selling, orimporting ° for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third
parties not having the owner’s consent from the act of using the process, and from
the acts of: using, offering for sale, selling, or importing for these purposes at least
the product obtained directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession,

the patent and to conclude licensing contracts.

Article 29
Conditions on Patent Applicants

1. Members shall require that an applicant for a patent shall disclose the
invention in a manner sufficiently clear and complete for the invention to be carried
out by a person skilled in the art and may require the applicant to indicate the best
mode for carrying out the invention known to the inventor at the filing date or,
where priority is claimed, at the priority date of the application.

*This right, like all other rights conferred under this Agreement in respect of the use, sale, importation or

other distribution of goods, is subject to the provisions of Article 6.
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2. Members may require an applicant for a patent to provide information
concerning the applicant’s corresponding foreign applications and grants.

Article 30A
Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by
a patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests
of the patent owner, taking account of the legitimate interests of third parties.

Article 31
Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use’ of the subject matter of a
patent without the authorization of the right holder, including use by the
government or third parties authorized by the government, the following provisions
shall be respected: ,

(a) authorization of such use shall be considered on its individual me.rits;

(b) such use may only be permitted if, prior to such use, the proposed user
~ has made effortsto obtain authorization from the right holder on reasonable
commercial terms and conditions and that such efforts have not been successful
within a reasonable period of time. This requirement may be waived by a Member in
the case of a national emergency or other circumstances of extreme urgency or in
cases of public noncommercial use. In situations of national emergency or other
circumstances of extreme urgency, the right holder shall, nevertheless, be notified as
soon as reasonably practicable. In the case of public non-commercial use, where the
government or contractor, without making a patent search, knows or has
demonstrable grounds to know that a valid patent is or will be used by or for the
government, the right holder shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for

which it was authorized, and in the case of semi-conductor technology shall only be

""Other use" refers to use other than that allowed under Article 30.
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for public noncommercial use or to remedy a practice determined after judicial or
administrative process to be anti-competitive;

(d) such use shall be non-exclusive;

(e) such use shall be non-aséignable, except with that part of the enterprise
or goodwill which enjoys such use;

(f) any such use shall be authorized predominantly for the supply of the
domestic market of the Member authorizing such use;

(¢) authorization for such use shall be liable, subject to adequate protection
of the legitimate interests of the persons so authorized, to be terminated if and
when the circumstances which led to it cease to exist and are unlikely to recur. The
competent authority shall have the authority to review, upon motivated request, the
continued existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the
circumstances of each case, taking into account the economic value of the
authorization;

(i) the legal validity of any decision relating to the authorization of such use
shall be subject to judicial review or other independent review by a distinct higher
authority in that Member;

() any decision relating to the remuneration provided in Fespect of such use
shall be subject to judicial review or other independent review by a distinct higher
authority in that Member;

(k) Members are not obliged to apply the conditions set forth in
subparagraphs (b) and (f) where such use is permitted to remedy a practice
determined after judicial or administrative process to be anti-competitive. The need
to correct anti-competitive practices may be taken into account in determining the
amount of remuneration in such cases. Competent authorities shall have the
authority to refuse termination of authorization if and when the conditions which led
to such authorization are likely to recur;

() where such use is authorized to permit the exploitation of a patent ("the
second patent’) which cannot be exploited without infringing another patent ("the
first patent”), the following additional conditions shall apply:

(i) the invention claimed in the second patent shall involve an important
technical advance of considerable economic significance in relation to the inventiont
claimed in the first patent;

(i the owner of the first patent shall be entitled to a cross-licence on

reasonable terms to use the invention claimed in the second patent; and
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(iii) the use authorized in respect of the first patent shall be non-
assignable except with the assignment of the second patent.

Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent
shall be available.

Article 33

Term of Protection

The term of protection available shall not end before the expiration of a
period of twenty years counted from the filing date.”

Article 34
Process Patents: Burden of Proof

1. For the purposes of civil proceedings in respect of the infringement of the
rights of the owner referred to in paragraph 1(b) of Article 28, if the subject matter of
a patent is a process for obtaining a product, the judicial authorities shall have the
authority to order the defendant to prove that the process to obtain an identical
product is different from the patented process. Therefore, Members shall provide,
in at least one of the following circumstances, that any identical product when
produced without the consent of the patent owner shall, in the absence of proof to
the contrary, be deemed to have been obtained by the patented process:

(a) if the product obtained by the patented process is new;

(b) if there is a substantial likelihood that the identical product was made
by the process and the owner of the patent has been unable through reasonable
efforts to determine the process actually used.

2. Any Member shall be free to provide that the burden of proof indicated
in paragraph 1 shall be on the alleged infringer only if the condition referred to in

.

® 81t is understood that those Members which do not have a system of original grant may provide that

the term of protection shall be computed from the filing date in the system of original grant.
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subparagraph (a) is fulfilled or only if the condition referred to in subparagraph (b) is
fulfilled.

3. In the adduction of proof to the contrary, the legitimate interests of
defendants in protecting their manufacturing and business secrets .shall be taken into
account.

SECTION 6: LAYOUT-DESIGNS (TOPOGRAPHIES) OF INTEGRATED CIRCUITS

Article 35
Relation to the IPIC Treaty

Members agree to provide protection to the layout-designs (topographies) of
integrated circuits (referred to in this Agreement as "layout-designs") in accordance
with Articles 2 through 7 (other than paragraph 3 of Article 6), Article 12 and
paragraphi 3 of Articie‘ 16 of the Treaty on Intellectual Property in Respect of
Integréted Circuits and, in addition, to comply with the following provisions.

Article 36
Scope of the Protection

Subject to the provisions of paragraph 1 of Article 37, Members shall consider
untawful the following acts if performed without the authorization of the right
holder:’ importing, selling, or otherwise distributing for commercial purposes a
protected layout-design, an integrated circuit in which a protected layout-design is
incorporated, or an article incorporating such an integrated circuit only in so far as
it continues to contain an unlawfully reproduced layout-design:

Article 37
Acts Not Requiring the Authorization of the Right Holder

1. Notwithstanding Article 36, no Member shall consider unlawful the
performance of any of the acts referred to in that Article in respect of an integrated
circuit incorporating an unlawfully reproduced layout-design or any article

incorporating such an integrated circuit where the person performing or ordering such

*The term "right'holder‘ in this Section shall be understood as having the same meaning as the term

"holder of the right” in the IPIC Treaty.
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acts did not know and had no reasonable ground to know, when acquiring the
integrated circuit or article incorporating. such an integrated circuit, that it
incorporated an untawfully reproduced layout-design. Members shall provide that,
after the time that such person has received sufficient notice that the layout-design
was untawfully reproduced, that person may perform any of the acts with respect to
the stock on hand or ordered before such time, but shall be liable to pay to the
right holder a sum equivalent to a reasonable royalty such as would be payable
under a freely negotiated licence in respect of such a layout-design.

2. The conditions set out in subparagraphs (a) through (k) of Article 31 shall
apply mutatis mutandis in the event of any non-voluntary licensing of a layout-
design or of its use by or for the government without the authorization of the right
holder.

Article 38

Term of Protection

1. In Members requiring registration as a condition of protection, the term of
protection of layoutdesigns shall not end before the expiration of a period of 10
years counted from the date of filing an application for registration or from the first
commercial exploitation wherever in the world it occurs.

2. In Members not requiring registration as a condition for protection, layout-
designs shall be protected for a term of no less than 10 years from the date of the
first commercial exploitation wherever in the world it occurs.

3. Notwithstanding paragraphs 1 and 2, a Member may provide that
) protection shall lapse 15 years after the creation of the layout-design.

SECTION 7: PROTECTION OF UNDISCLOSED INFORMATION
Article 39

1. In the course of ensuring effective protection against unfair competition as
provided in Article 10bis of the Paris Convention (1967), Members shall protect
undisclosed information in accordance with paragraph 2 and data submitted to
governments or governmental agencies in accordance with paragraph 3.

2. Natural and legal persons shall have the possibility of preventing
information lawfully within their control from being disclosed to, acquired by, or
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used by others without their consent in a manner contrary to honest commercial
practicelelo so long as such information:

(a) is secret in the sense that it is not, as a body or in the precise
configuration and assembly of its components, generally known among or readily
accessible to persons within the circles that normally deal with the kind of
information in question;

(b) has commercial value because it is secret; and

() has been subject to reasonable steps under the circumstances, by the
person lawfully in control of the information, to keep it secret.

3. Members, when requiring, as a condition of approving the marketing of
pharmaceutical or of agricultural chemical products which utilize new chemical
entities, the submission of undisclosed test or other data, the origination of which
involves a considerable effort, shall protect such data againstunfair commercial use.
In addition, Members shall protect such data against disclosure, except where
necessary to protect the public, or unless steps are taken to ensure that the data are

protected against unfair commercial use.

SECTION 8: CONTROL OF ANTI-COMPETITIVE PRACTICES
IN CONTRACTUAL LICENCES '

Article 40

1. Members agree that some licensing practices or conditions pertaining to
intellectual property rights which restrain competition may have adverse effects on
trade and may impede the transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their
tegislation licensing practices or conditions that may in particular cases constitute an
abuse of intellectual property rights having an adverse effect on competition in the
relevant market. As provided above, a Member may adopt, consistently with the
other provisions of this Agreement, appropriate measures to prevent or control such

practices, which may include for example exclusive grantback conditions, conditions

.

“For the purpose of this provision, "a manner contrary to honest commercial practices™ shall mean at
least practices suchas breach of contract, breach of confidence and inducement to breach, and includes the
acquisition of undisclosed informationby third parties who knew, or were grossly negligent in failing to know, that
such practices were involved in the acquisition.
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preventing challenges to validity and coercive package licensing, in the light of the
relevant laws and regulations of that Member.

3. Each Member shall enter, upon request, into consultations with any other
Member which has cause to believe that an intellectual property right owner that is
a national or domiciliary of the Member to which the request for consultations has
been addressed is undertaking practices in violation of the requesting Member's laws
and regulations on the subject matter of this Section, and which wishes to secure
compliance with such legislation, without prejudice to any action under the law and
to the full freedom of an ultimate decision of either Member. The Member
addressed shall accord full and sympathetic consideration to, and shall afford
adequate opportunity for, consultations with the requesting Member, and shall
cooperate through supply of publicly available non-confidential information of
relevance to the matter in question and of other information available to the
Member, subject to domestic law and to the conclusion of mutually satisfactory
agreements'cénceming the safeguarding of its confidentiality by the requesting
Member.

4. A Member whose nationals or domiciliaries are subject to proceedings in

another Member concerning alleged violation of that other Member's laws and
. regulations on the subject matter of this Section shall, upon request, be granted an
opportunity for consultations by the other Member under the same conditions as

those foreseen in paragraph 3.

PART il
ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: GENERAL OBLIGATIONS

Article 41

1. Members shall ensure that enforcement procedures as specified in this
Part are available under their law so as to permit effective action against any act of
infringement of intellectual property rights covered by this Agreement, including
expeditious remedies to prevent infringements and remedies which constitute a
deterrent to further infringements. These procedures shall be applied in such a
manner as to avoid the creation of barriers to legitimate trade and to provide for

safeguards against their abuse.
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2. Procedures conceming the enforcement of intellectual property rights
shall be fair and equitable. They shall not be unnecessarily compllcated or costly, or
entail unreasonable time-limits or unwarranted delays

3. Decisions on the merits of a case shall preferably be in writing and
reasoned. They shall be made available at least to the parties to the proceeding
without undue delay. Decisions on the merits of a case shall be based only on
evidence in respect of which parties were offered the opportunity to be heard.

4. Parties to a proceeding shall have an opportunity for review by a judicial
authority of final administrative decisions and, subject to jurisdictional provisions in a
Member's law concerning the importance of a case, of at least the legal aspects of
initial judicial decisions on the merits of a case. However, there shall be no obligation
to provide an opportunity for review of acquittals in criminal cases.

5. It is understood thatthis Part does not create any obligation to put in
place a judicial system for the enforcement of intellectual property rights distinct
from that for the enforcement of law in general, nor does it affect the capacity of
Members to enforce their law in general. Nothing in this Part creates any obligation
with respect to the distribution of resources as between enforcement of intellectual
property rights and the enforcement of law in general.

SECTION 2: CIVIL AND ADMINISTRATIVE PROCEDURES AND REMEDIES

Article 42
Fair and Equitable Procedures

" Members shall make available to right holders11' civil judicial procedures
concerning the enforcement of any intellectual property right covered by this
Agreement. Defendants shall have the right to written notice which is timely and
contains sufficient detail, including the basis of the claims. Parties shall be allowed to
be represented by independent legal counsel, and procedures shall not impose
overly burdensome requirements concerning mandatory personal appearances. All
parties to such procedures shall be duly entitled to substantiate their claims and to
present all relevant evidence. The procedure shall provide a means to identify and

" For the purpose of this Part, the term “right holder” includes federations and associations having legal

standing to assertsuch rights.
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protect confidential information, unless this would be contrary to existing

constitutional requirements.

Article 43

Evidence

1. The judicial authorities shall have the authority, where a party has
presented reasonably available evidence sufficient to support its claims and has
specified evidence relevant to substantiation of its claims which lies in the control of
the opposing party, to order that this evidence be produced by the opposing party,
subject in appropriate cases to conditions which ensure the protection of
confidential information.

2. In cases in which a party to a proceeding voluntarily and without good
reason refuses access to, or otherwise does not provide necessary information within
a reasonable period, or significantly impedes a procedure relatihg to an enforcement
action, a Member may accord judicial authorities the authority to make preliminary
and final determinations, affirmative or negative, on the basis of the information
presented to them, including the complaint or the allegation presented by the party
adversely affected by the denial of access to information, subject to providing the
parties an opportunity to be heard on the allegations or evidence.

Article 44

Injunctions

1. The judicial authorities shall have the authority to order a party to desist
from an infringement, inter alia to prevent the entry into the channels of commerce
in their jurisdiction of imported goods that involve the infringement of an intellectual
property right, immediately after customs clearance of such goods. Members are not
obliged to accord such authority in respect of protected subject matter acquired or
ordered by a person prior to knowing or having reasonable grounds to know that
dealing in such subject matter would entail the infringement of an intellectual
property right.

2. Notwithstanding the other provisions of this Part and provided that the
provisions of Part Il specifically addressing use by governments, or by third parties
authorized by a government, without the authorization of the right holder are
complied with, Members may limit the remedies available against such use to
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payment of remuneration in accordance with subparagraph (h) of Article 31. In other
cases, the remedies under this Part shall apply or, where these remedies are
inconsistent  with a  Member's law, declaratory judgments and adequate
compensation shall be available.

Article 45
Damages

1. The judicial authorities shall have the authority to order the infringer to
pay the right holder damages adequate to compensate for the injury the right holder
has suffered because of an infringement of that person’s intellectual property right
by an infringer who knowingly, or with reasonable grounds to know, engaged in
infringing activity.

2. The Judloal authorities shall also have the authority to order the infringer
to pay the right holder expenses, which may include appropriate attorney's fees. In
appropriate cases, Members may authorize the judicial authorities to order recovery
of profits and/or payment of pre-established damages even where the infringer did
not knowingly, or with reasonable grounds to know, engage in infringing activity.

Article 46
Other Remedies

In order to create an effective deterrent to infringement, the judicial
authorities shall have the authority to order that goods that they have found to be
infringing be, without compensation of any sort, disposed of outside the channels of
commerce in such a manner as to avoid any harm caused to the right holder, or,
unless this would be contrary to existing constitutional requirements, destroyed. The
judicial authorities shall also have the authority to order that materials and
implements the predominant use of which has been in the creation of the infringing
goods be, without compensation of any sort, disposed of outside the channels of
commerce in such a manner as to minimize the risks of further infringements. In
considering such requests, the need for proportionality between the seriousness of
the infringement and the remedies ordered as well as the interests of third parties
shall be taken into account. In regard to counterfeit trademark goods, the simple
removal of the trademark unlawfully affixed shall not be sufficient, other than in

exceptional cases, to permit release of the goods into the channels of commerce.



144

Article 47
Right of Information

Members may provide that the judicial authorities shall have the authority,
unless this would be out of proportion to the seriousness of the infringement, to
order the infringer to inform the right holder of the identity of third persons involved
in the production and distribution of the infringing goods or services and of their
channels of distribution.

Article 48
Indemnification of the Defendant

1. The judicial authorities shall have the authority to order a party at whose
request measures were taken and who has abused enforcement procedures to
provide to a party wrongfully enjoined or restrained adequate compensation for the
injury suffered because of such abuse. The judicial authorities shall also have the
authority to order the applicant to pay the defendant expenses, which may include
appropriate attorney's fees. | _

2. In respect of the administration of any law pertaining to the protection or
enforcement of intellectual property rights, Members shall only exempt both public
authorities and officials from liability to appropriate remedial measures where actions
are taken or intended in good faith in the course of the administration of that law.

Article 49 .
Administrative Procedures

To the extent that any civil remedy can be ordered as a result of
administrative procedures on the merits of a case, such procedures shall conform to
principles equivalent in substance to those set forth in this Section.

SECTION 3: PROVISIONAL MEASURES

Article 50

1. The judicial authorities shall have the authority to order prompt and

effective provisional measures:
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(a) to prevent an infringement of any intellectual property right from
occurring, and in particular to prevent the entry into the channels of commerce in
their jurisdiction of goods, including imported goods immediately after customs
clearance;

(b) to preserve relevant evidence in regard to the alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional
measures inaudita altera parte where appropriate, in particular where any delay is
likely to cause irreparable harm to the right holder, or where there is a demonstrable
risk of evidence being destroyed. |

3. The judicial authorities shall have the authority to require the applicant to
provide any reasonably available evidence in order to satisfy themselves with a
sufficient degree of certainty that the applicant is the right holder and that the
applicant’s right is being infringed or that such infringement is imminent, and to order
the applicant to provide a security or equivalent assurance sufficient to protect the
defendant and to prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte,
the parties affected shall be given notice, without delay after the execution of the
measures at the latest. A review, including a right to be heard, shall take place upon
request of the defendant with a view to deciding, within areasonaBle period after the
notification of the measures, whether these measures shall be modified, revoked
or confirmed.

5. The applicant may be required to supply other information necessary for
the identification of the goods concerned by the authority that will execute the
provisional measures.

' 6. Without prejudice to paragraph 4, provisional measures taken on the basis
of paragraphs 1 and 2 shall, upon request by the defendant, be revoked or otherwise
cease to have effect, if proceedings leading to a decision on the merits of the case
are not initiated within a reasonable period, to be determined by the judicial
authority ordering the measures where a Member's law so permits or, in the absence
of such a determination, not to exceed 20 working days or 31 calendar days,
whichever is the longer.

7. Where the provisional measures are revoked or where they lapse due to
any act or omission by the applicant, or where it is subsequently found that there
has been no infringement or threat of /ir.mfringement of an intellectual property right,
the judicial authorities shall have the authority to order the applicant, upon request
of the defendant, to provide the defendant appropriate compensation for any injury

caused by these measures.
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8. To the extent that any provisional measure can be ordered as a result of
administrative procedures, such procedures shall conform to principles equivalent in
substance to those set forth in this Section.

SECTION 4: SPECIAL REQUIREMENTS RELATED TO BORDER MEASURES12
Article 51

suspension of Release by Customs Authorities Members shall, in conformity
with the provisions set out below, adopt procedures13 to enable a right holder, who
has valid erounds for suspecting that the importation of counterfeit trademark or
pirated copyright goods14 may take place, to lodge an application in writing with
competent authorities, administrative or judicial, for the suspension by the customs
authorities of the release into free circulation of such goods. Members may enable
such an application to - be made in respect of goods which involve other
infringements of intellectual property rights, provided that the requirements of this
Section are met. Members may also provide for corresponding procedures
concerning the suspension by the customs authorities of the release of infringing
goods destined for exportatioh from their territories.

Article 52
Application

" Where a Member has dismantled substantiatly all controls over movement of goods across its border

with another Memberwith which it forms part of a customs union, it shall not be required to apply the provisions
of this Section at that border.

"It is understood that there shall be no obligation to apply such procedures to imports of goods put
on the market in another country by or with the consent of the right holder, or to goods in transit.
“For the purposes of this Agreement:

(@) ‘counterfeit trademark goods” shall mean any goods, including packaging, bearing without
authorizationa trademark which is identical to the trademark validly registered in respect of such goods, or which
cannot be distinguished in its essential aspects from such a trademark, and which thereby infringes the rights
of the owner of the trademark in question under the law of the country of importation;

(b) "pirated copyright goods” shall mean any goods which are copies made without the consent of the
right holder or person duly authorized by the right-holder in the country of production and which are made
directly or indirectly from an article where the making of that copy would have constituted an infringement
of a copyright or a related right under the law of the country of importation,



147

Any right holder initiating the procedures under Article 51 shall be required to
provide adequate evidence to satisfy the competent authorities that, under the laws
of the country of importation, there is prima facie an infringement of the right
holder’s intellectual property right and to supply a sufficiently detailed description of
the goods to make them readily recognizable by the customs authorities. The
competent authorities shall inform the applicant within a reasonable period whether
they have accepted the application and, where determined by the competent
authorities, the period for which the customs authorities will take action.

Article 53

Security or Equivalent Assurance

1. The competent authorities shall: have the authority to require an
applicant to provide a security or equivalent assurance sufficient to protect the
defendant and the competent authorities and to prevent abuse. Such security or
equivalent assurance shall not unreasonably deter recourse to these procedures.

2. Where pursuant to an application under this Section the release of goods
involving industrial designs, patents, layout-designs or undisclosed information into
free circulation has been suspended by customs authorities on the basis of a
decision other than by a judicial or other independent authority, and the period
provided for in Article 55 has expired without the granting of provisional relief by the
duly empowered authority, and provided that all other conditions for importation
have been complied with, the owner, importer, or consignee of such goods shall be
entitled to their release on the posting of a security in an amount sufficient to
protect the right holder for any infringement. Payment of such security shall not
prejudice any other remedy available to the right holder, it being understood that
the security shall be released if the right holder fails to pursue the right of action

within a reasonable period of time.,

Article 54

Notice of Suspension

The importer and the applicant shall be promptly notified of the suspension
of the release of goods according to Article 51.
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Article 55

Duration of Suspension

if, within a period not exceeding 10 working days after the applicant has been
served notice of the suspension, the customs authorities have not been informed
that proceedings leading to a decision on the merits of the case have been initiated
by a party other than the defendant, or that the duly empowered authority has
taken provisional measures prolonging the suspension of the release of the goods,
the goods shall be released, provided that all other conditions for importation or
exportation have been complied with; in appropriate cases, this time-limit may be
extended by another 10 working days. If proceedings leading to a decision on the
merits of the case have been initiated, a review, including a right to be heard, shall
take  place upon request of the defendant with a view to deciding, within a
reasonable period, whether these measures shall be modified, revoked or confirmed.
Notwithstanding the above, where the suspension of the release of goods is carried
out or continued in accordance with a provisional judicial measure, the provisions of
paragraph 6 of Article 50 shall apply.
. Article 56
Indemnification of the Importer
and of the Owner of the Goods

Relevant authorities shall have the authority to order the applicant to pay the
importer, the consignee and the owner of the goods appropriate compensation for
any injury caused to them through the wrongful detention of goods or through the
detention of goods released pursuant to Article 55.

Article 57
Right of Inspection and Information

Without prejudice to the protection of confidential information, Members
shall provide the competent authorities the authority to give the right holder
sufficient opportunity to have any goods detained by the customs authorities
inspected in order to substantiate the right'holder’s claims. The competent
authorities shall also have authority to give the importer an equivalent opportunity
to have any such goods inspected. Where a positive determination has been made
on the merits of a case, Members may provide the competent authorities the
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authority to inform the right holder of the names and addresses of the consignor, the
importer and the consignee and of the quantity of the goods in question.

Article 58
Ex Officio Action

Where Members require competent authorities to act upon their own
initiative and to suspend the release of goods in respect of which they have acquired
prima facie evidence that an intellectual property right is being infringed:

(a) the competent authorities may at any time seek from the right holder any
information that may assist them to exercise these powers;

(b)the importer and the right holder shall be promptly notified of the
suspension. Where the importer has lodged an appeal against the suspension with
the competent authorities, the suspension shall be subject to the conditions, mutatis
mutandis, set out at Article 55; .

(©) Members shall only exempt both public authorities and officials from
liability to appropriate remedial measures where actions are taken or intended in
good faith.

Article 59

Remedies

Without prejudice to other rights of action open to the right holder and
subject to the right of the defendant to seek review by a judicial authority,
competent authorities shall have the authority to order the destruction or disposal
of infringing goods in accordance with the principles set out in Article 46. In regard to
counterfeit trademark goods, the authorities shall not allow the re-exportation of the
infringing goods in an unaltered state or subject them to a different customs

procedure, other than in exceptional circumstances.

Article 60
De Minimis Imports

Members may exclude from the application of the above provisions small
quantities of goods of a non-commercial nature contained in travellers’ personal

luggage or sent in small consignments.
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SECTION 5: CRIMINAL PROCEDURES
Article 61

Members shall provide for criminal procedures and penalties to be applied at
least in cases of wilful trademark counterfeiting or copyright piracy on a commercial
scale. Remedies available shall include imprisonment and/or monetary fines
sufficient to provide a deterrent, consistently with the level of penalties applied for
crimes of a corresponding gravity. In appropriate cases, remedies available shall also
include the seizure, forfeiture and destruction of the infringing goods and of any
materials and implements the predominant use of which has been in the
commission of the offence. Members may provide for criminal procedures and
penalties to be applied in other cases of infringement of intellectual property rights,
in particular where they are committed wilfully and on a commercial scale.

PART IV
ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY
RIGHTS AND RELATED INTER-PARTES PROCEDURES

Article 62

1. Members may require, as a condition of the acquisition or maintenance of
the intellectual property rights provided for under Sections 2 through 6 of Part I,
compliance with reasonable procedures and formalities. Such procedures and
formalities shall be consistent with the provisions of this Agreement.

2. Where the acquisition of an intellectual property right is subject to the
right being granted or registered, Members shall ensure that the procedures for grant
or registration, subject to compliance with the substantive conditions for acquisition
of the right, permit the granting or registration of the right within a reasonable period
of time so as to avoid unwarranted curtailment of the period of protection.

3. Article 4 of the Paris Convention (1967) shall apply mutatis mutandis to
service marks.

4. Procedures concerning the acquisition or maintenance of intellectual
property rights and, where a Member's law provides for such procedures,
administrative revocation and inter partes procedures such as opposition, revocation
and cancellation, shall be governed by the general principles set out in paragraphs 2
and 3 of Article 41.
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5. Final administrative decisions in any of the procedures referred to under
paragraph 4 shall be subject to review by a judicial or quasi-judicial authority.
However, there shall be no obligation to provide an opportunity for such review of
decisions in cases of unsuccessful opposition or administrative revocation, provided

that the grounds for such procedures can be the subject of invalidation procedures.

PART V
DISPUTE PREVENTION AND SETTLEMENT

Article 63
Transparency

1. Laws and regulations, and final judicial decisions and administrative
rulings of general application, made effective by a Member pertaining to the subject
matter of this Agreement (the availability, scope, acquisition, enforcement and
prevention of the abuse of intellectual property rights) shall be published,
or where such publication is not practicable made publicly available, in a national
language, in such a manner as to enable governments and right holders to become
acquainted with them. Agreements c.o'.ncerning the subject matter of this Agreement
which are in force between the government or a governmental agency of a Member
and the government or a governmental agency of another Member shall also be
published.

2. Members shall notify the laws and regulations referred to in paragraph 1
to the Council for TRIPS in order to assist that Council in its review of the operation
of this Agreement. The Council shall attempt to minimize the burden on Members in
carrying out this obligation and may decide to waive the obligation to notify such
taws and regulations directly to the Council if consultations with WIPO on the
establishment of a common register containing these laws and regulations are
successful. The Council shall also consider in this connection any action required
regarding notifications pursuant to the obligations under this Agreement stemming
from the provisions of Article 6ter of the Paris Convention (1967).

3. Each Member shall be prepared to supply, in response to a written
request from another Member, information of the sort referred to in paragraph 1. A
Member, having reason to believe that a specific judicial decision or administrative
ruling or bilateral agreement in the area of intellectual property rights affects its
rights under this Agreement, may also request in writing to be given access to or be
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informed in sufficient detail of such specific judicial decisions or administrative rulings
or bilateral agreements.

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose
confidential information which would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the legitimate commercial interests
of particular enterprises, public or private.

Article 64
Dispute Settlement

1. The provisions of Articles XXIl and XXl of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding shall apply to consultations and
the settlement of disputes under this Agreement except as otherwise specifically
provided herein. : -

2. Subparaéraphs 1(b) and 1(c} of Article XXIll of GATT 1994 shall not apply
to the settlement of disputes under this Agreement for a period of five years from
the date of entry into force of the WTO Agreement. ‘

3. During the time period referred to in paragraph 2, the Council for TRIPS
shall examine the scope and modalities for complaints of the type provided for
under subparagraphs 1(b) and 1(c) of Article XXIll of GATT 1994 made pursuant to this
Agreement, and submit its recommendations to the Ministerial Conference for
approval. Any decision of the Ministerial Conference to approve such
recommendations or to extend the period in paragraph 2 shall be made only by
consensus, and approved recommendations shall be effective for all Members
without further formal acceptance process.

PART Vi
TRANSITIONAL ARRANGEMENTS

Article 65
Transitional Arrangements

1. Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be
obliged to apply the provisions of this Agreement before the expiry of a general
period of one year following the date of entry into force of the WTO Agreement.
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2. A developing country Member is entitled to delay for a further period of
four years the date of application, as defined in paragraph 1, of the provisions of this
Agreement other than Articles 3, 4 and 5.

3. Any other Member which is in the process of transformation from a
centrally-planned into a market, free-enterprise economy and which is undertaking
structural reform of its intellectual property system and facing special problems in
the preparation and implementation of intellectual property laws and regulations,
may also benefit from a period of delay as foreseen in paragraph 2.

4. To the extent that a developing country Member is obliged by this
Agreement to extend product patent protection to areas of technology not so
protectable in its territory on the general date of application of this Agreement for
that Member, as defined in paragraph 2, it may delay the application of the
provisions on product patents of Section 5 of Part Il to such areas of technology for
an additional period of five years. .

5. A Member availing itself of a transitional period under paragraphs 1, 2, 3
or 4 shall ensure that any changes in its laws, regulations and practice made during
that period do not result in a lesser degree of consistency with the provisions of this
Agreement.

Article 66
Least-Developed Country Members

1. In view of the special needs and requirements of least-developed country
Members, their economic, financial and administrative constraints, and their need for
flexibility to create a viable technological base, such Members shall not be required
to apply the provisions of this Agreement, other than Articles 3, 4 and 5, for a period
of 10 years from the date of application as defined under paragraph 1 of Article 65.
The Council for TRIPS shall, upon duly motivated request by a least-developed
country Member, accord extensions of this period.

2. Developed country Members shall prdvide incentives to enterprises and
institutions in their territories for the purpose of promoting and encouraging
technology transfer to least-developed country Members in order to enable them to
Create a sound and viable technological base.
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Article 67
Technical Cooperation

In order to facilitate the implementation of this Agreement, developed
country Members shall provide, on request and on mutually agreed terms and
conditions, technical and financial cooperation in favour of developing and least-
developed country Members. Such cooperation shall include assistance in the
preparation of laws and regulations on the protection and enforcement of
intellectual property rights as well as on the prevention of their abuse, and shall
include support regarding the establishment or reinforcement of domestic offices
and agencies relevant to these matters, including the training of personnel.

PART VIl
INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS

Article 68

Council for Trade-Related Aspects of Intellectual Property Rights
The Council for TRIPS shall monitor the operation of this Agreement and, in
particular, Members' compliance with their obligations hereunder, and shall afford
Members the opportunity of consulting on matters relating to the trade-related
aspects of intellectual property rights. It shall carry out such other responsibilities as
assigned to it by the Members, and it shall, in particular, provide any assistance
requested by them in the context of dispute settlement procedures. In carrying out
its functions, the Council for TRIPS may consult with and seek information from any
source it deems appropriate. In consultation with WIPO, the Council shall seek to
establish, within one year of its first meeting, appropriate arrangements for
cooperation with bodies of that Organization.

Article 69
International Cooperation

* Members agree to cooperate with each other with a view to eliminating
international trade in goods infringing intellectual property rights. For this purpose,
they shall establish and notify contact points in their administrations and be ready to
exchange information on trade in infringing goods. They shall, in particular, promote
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the exchange of information and Cooperation between customs authorities with
regard to trade in counterfeit trademark goods and pirated copyright goods.

Article 70
Protection of Existing Subject Matter

1. This Agreement does not give rise to obligations in respect of acts which
occurred before the date of application of the Agreement for the Member in
question.

2. Except as otherwise provided for in this Agreement, this Agreement gives
rise to obligations in respect of all subject matter existing at the date of application
of this Agreement for the Member in question, and which is protected in that
Member on the said date, or which meets or comes subsequently to meet the
criteria for protection under the terms of this Agreement. In respect of this paragraph
and paragraphs 3 and 4, éopyright obligations with respect to existing works shall be
solely determined under Article 18 of the Berne Convention (1971), and obligations
with respect to the rights of producers of phonograms and performers in existing
phonograms shall be determined solely under Article 18 of the Berne Convention
(1971) as made applicable under paragraph 6 of Article 14 of this Agreement.

3. There shall be no obligation to restore protection to subject matter which
on the date of application of this Agreement for the Member in question has fallen
into the public domain.

4. Inrespect of any acts in respect of specific objects embodying protected
subject matter which become infringing under the terms of legislation in conformity
with this Agreement, and which were commenced, or in respect of which a significant
investment was made, before the date of acceptance of the WTO Agreement by that
Member, any Member may provide for a limitation of the remedies available to the
right holder as to the continued performance of such acts after the date of
application of this Agreement for that Member. In such cases the Member shall,
however, at least provide for the payment of equitable remuneration.

5. A Member is not obliged to apply the provisions of Article 11 and of
paragraph 4 of Article 14 with respect to originals or copies purchased prior to the
date of application of this Agreement for that Member.

6. Members shall not be required to apply Article 31, or the requirement in
paragraph 1 of Article 27 that patent rights shall be enjoyable without discrimination
as to the field of technology, to use without the authorization of the right holder
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where authorization for such use was granted by the government before the date
this Agreement became known.

7. In the case of intellectual property rights for which protection is
conditional upon registration, applications for protection which are pending on the
date of application of this Agreement for the Member in question shall be permitted
to be amended to claim any enhanced protection provided under the provisions of
this Agreement. Such amendments shall not include new matter.

8. Where a Member does not make available as of the date of entry into
force of the WTO Agreement patent protection for pharmaceutical and agricultural
chemical products commensurate with its obligations under Article 27, that Member
shall:

(@) notwithstanding the provisions of Part VI, provide as from the date of
entry into force of the WTO Agreement a means by which applications for patents
for such inventions can be filed:;

(b) apply to these applications, as of the date of application of this
Agreement, the criteria for patentability as laid down in this Agreement as if those
Criteria were being applied on the date of filing in that Member or, where priority is
available and claimed, the priority' date of the application; and

(c) provide patent protection in accordance with this Agréement as from
the grant of the patent and for the remainder of the patent term, counted from the
filing date in accordance with Article 33 of this Agreement, for those of these
applications that meet the criteria for protection referred to in subparagraph (b).

9. Where a product is the subject of a patent application in a Member in accordance
with paragraph 8(a), exclusive marketing rights shall be granted, notwithstanding the
provisions of Part VI, for a period of five years after obtaining marketing approval in
that Member or until a product patent is granted or rejected in that Member,
whichever period is shorter, provided that, subsequent to the entry into force of the
WTO Agreement, a patent application has been filed and a patent granted for

that product in another Member and marketing approval obtained in such other
Member.

Article 71
Review and Amendment

1. The Council for TRIPS shall review the implementation of this Agreement
after the expiration of the transitional period referred to in paragraph 2 of Article 65.
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The Council shall, having regard to the experience gained in its implementation,
review it two years after that date, and at identical intervals thereafter. The Council
may also undertake reviews in the light of any relevant new developments which
might warrant modiﬁcation or amendment of this Agreement.

2. Amendments merely serving the purpose of adjusting to higher levels of
protection of intellectual property rights achieved, and in force, in other multilaterat
agreements and accepted under those agreements by all Members of the WTO may
be referred to the Ministerial Conference for action in accordance with paragraph 6 of
Article X of the WTO Agreement on the basis of a consensus proposal from the
Council for TRIPS.

Article 72
Reservations

Reservations may not be entered in respect of any of the provisions of this
Agreement without the consent of the other Members.

Article 73
Security Exce,oz:ions

Nothing in this Agreement shall be construed:
(@) to require a Member to furnish any information the disclosure of which it
considers contrary to its essential security interests; or
(b) to prevent a Member from taking any action which it considers necessary
for the protection of its essential security interests;
() relating to fissionable materials or the materials from which they are
derived;

‘ (ii) relating to the traffic in arms, ammunition and implements of war and
to such traffic in other goods and materials as is carried on directly or indirectly for
the purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or
(c) to prevent a Member from taking any action in pursuance of its
obligations ‘under the United Nations Charter for the maintenarice of international

peace and security.
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CONVENTION ON BIOLOGICAL DIVERSITY
Preamble

The Contracting Parties,

Conscious of the intrinsic value of biological diversity and of the ecological,
genetic, social, economic, scientific, educational, cultural, recreational and aesthetic
values of biological diversity and its components.

Conscious also of the importance of biological diversity for evolution and for
maintaining life sustaining systems of the biosphere, _

Affirming that the conservation of biological diversity is a common concern of
humankind,

Reaffirming that States have sovereign rights over their own biological
resources. : '

Reaffirming also that States are responsible for conserving their biological
diversity and for using their biological resources in a sustainable manner,

Concerned that biological diversity is being significantly reduced by certain
human activities.

Aware of the génerai lack of information and knowledge regarding biological
diversity and of the urgent need to develop scientific, technical and institutional
capacities to provide the basic understanding upon which to plan and implement
appropriate measures,

Noting that it is vital to anticipate, prevent and attack the causes of significant
reduction or loss of biological diversity at source,

Noting also that where there is a threat of significant reduction or loss of
biological diversity, lack of full scientific certainty should not be used as a reason for
postponing measures to avoid or minimize such a threat.

Noting further that the fundamental requirement for the conservation of
biological diversity is the in-situ conservation of ecosystems and natural habitats and
~ the maintenance and recovery of viable populations of species in their natural

surroundings,
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Noting further that ex-si tu measures, preferably in the country of origin, also
have an important role to play,

Recognizing the close and traditional dependence of many indigenous and
local communities embodying traditional lifestyles on biological resources, and the
desirability of sharing equitably benefits arising from the use of traditional knowledge,
innovations and practices relevant to the conservation of biological diversity and the
sustainable use of its components,

Recognizing ai so the vital role that women play in the conservation and
sustainable use of biological diversity and affirming the neea for the full participation
of women at all levels of policy-making and implementation for biological diversity
conservation,

Stressing the importance of, and the need to promote, international, regional
and global cooperation among States and intergovernmental organizations and the
non-governmental sector for the conservation of biological diversity and the
sustainable use of its components, _

Acknowledging that the provision of new and additional financial resources
and appropriate access to relevant technologies can be expected to make a
substantial difference in the world's ability to address the loss of -biological diversity,

Acknowledg/ngfurther that special provision is required to meet the needs of
developing countries, including the provision of new and additional financial
resources and appropriate access to relevant technologies,

‘Noting in this regard the special conditions of the least developed countries
and small istand States, '

Acknowledging that substantial investments are required to conserve
biological diversity and that there is the expectation of a broad range of
environmental, economic and social benefits from those investments,

Recognizing that economic and social development and poverty eradication
are the first and overriding priorities of developing countries,

Aware that conservation and sustainable use of biological diversity is of
critical importance for meeting the food, health and other needs of the growing
world population, for which purpose access to and sharing of both genetic resources
and technologies are essential,

Noting that, ultimately, the conservation and sustainable use of biological
diversity will strengthen friendly relations among States andcontribute to peace for

humankind,
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Desiring to enhance and complement existing international arrangements for
the conservation of biological diversity and sustainable use of its components, and

Determined to conserve and sustainably use biological diversity for the
benefit of present and future generations. Have agreed as follows:

Article I. Objectives

The objectives of this Convention, to be pursued in accordance with its
relevant provisions, are the conservation of biological diversity. the sustainable use of
its components and the fair and equitable sharing of the benefits arising out of the
utilization of genetic resources, including by appropriate access to genetic resources
and by appropriate transfer of relevant technologies, taking into account all rights
over those resources and to technologies, and by appropriate funding.

Article 2. Use of Terms - '

For the purposes of this Convention:

‘Biological diversity” means the variability among living organisms from all
sources including, inter alia, terrestrial, marine and other aduatic ecosystems and the
ecological complexes of which they are part: this includes diversity within species,
between species and of ecosystems.

‘Biological resources’ includes genetic resources, organisms or parts thereof,
populations, or any other biotic component of ecosystems with actual or potential
use or value for humanity.

'Biotechnology” means any technological application that uses biological
systems, living organisms, or derivatives thereof, to make or modify products or
processes for specific use.

“‘Country of origin of genetic resources" means the country which possesses
those genetic resources in in-situ conditions.

"‘Country providing genetic resources' means the country supplying genetic
resources collected from in~situ sources, including populations of both wild and
domesticated species, or taken from ex-si tu sources, which may or may not have
originatéd in that country.

‘Domesticated or cultivated species' means species in which the evolutionary

process has been influenced by humans to meet their needs.
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"Ecosystem” means a dynamic complex of plant, animal and micro-organism
communities and their non-living environment interacting as a functional unit.

'Ex-situ conservation” means the conservation of components of biological
diversity outside their natural habitats.

‘Genetic material” means any material of plant, animal, microbial or other
origin containing functional units of heredity.

‘Genetic resources” means genetic material of actual or potential value.

Habitat” means the place or type of site where an organism or population
naturally occurs.

In-situcondiitions' means «onditions where genetic resources exist within
ecosystems and natural habitats, and. in the case of domesticated or cultivated
species, in the surroundings where they have developed their distinctive properties.

‘In-situ conservation' means the conservation of ecosystems .and natural
habitats'and the maintenance and recovery of viable populations of species in their
natural surroundings and, in the case of domesticated or cultivated species, in the
surroundings where they have developed their distinctive properties.

"Protected area” means a geographically defined area which is designated or
regulated and managed to achieve specific conservation objectives. '

Regional economic integration oreanization” means an organization
constituted by sovereign States of a given region, to which its member States have
transferred competence in respect of matters governed by this Convention and
which has been duly authorized, in accordance with its internal procedures', to sign,
ratify, accept, approve or accede to it.

‘Sustainable use” means the use of components of biological diversity in a
way and at a rate that does not lead to the long-term decline of biological diversity,
thereby maintaining its potential to meet the needs and aspirations of present and
future generations.

"Technology” includes biotechnology.
Article 3. Principle

States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources.
pursuant to their own environmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment
of other States or of areas beyond the limits of national jurisdiction.
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Article 4. Jurisdictional Scope

Subject to the rights of other States, and except as otherwise expressly
provided in this Convention, the provisions of this Convention apply, in relation to
each Contracting Party:

(@) In the case of components of biological diversity, in areas within the limits
of its national jurisdiction; and

(b) In the case of processes and activities, regardless of where their effects
occur, carried out under its jurisdiction or control, within the area of its national
jurisdiction or beyond the limits of national jurisdiction.

Article 5. Cooperation

Fach Contracting Party shall, as far as possible and as appropriate, cooperate
with other Contracting Parties, directly or. where appropriate, through competent
international organizations, in respect of areas beyond national jurisdiction and on
other matters of mutual interest, for the conservation and sustainable use of
biological diversity.

Article 6. General Measures for Conservation and Sustainable Use

Each Contracting Party shall, in accordance with its particular conditions and
capabilities:

(a) Develop national strategies, plans or programmes for the conservation and
sustainable use of biological diversity or adapt for this purpose existing strategies,
plans or programmes which shall reflect, inter alia, the measures set out in this
Convention relevant to the Contracting Party concerned; and

(b) Integrate, as far as possible and as appropriate, the conservation and
sustainable use of biological diversity into relevant sectoral or cross-sectoral plans,
programmes and policies.

Article 7. Identification and Monitoring

Each Contracting Party shall, as far as possible and as appropriate, in
particular for the purposes of Articles 8 to 10: '

(@) Identify components of biological diversity important for its conservation
and sustainable use having regard to the indicative list of categories set down in

Annex |
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(b) Monitor, through sampling and other techniques, the components of
biological diversity identified pursuant to subparagraph (a) above, paying particular
attention to those requiring urgent conservation measures and those which offer the
greatest potential for sustainable use;

(c) Identify processes and categories of activities which have or are likely to
have significant adverse impacts on the conservation and sustainable use of
biological diversity, and monitor their effects through sampling and other techniques;
and

(d) Maintain and organize, by any mechanism data, derived from identification
and monitoring activities pursuant to subparagraphs (a), (b) and (c) above.

Article 8. In-situ Conservation

Each Contracting Party shall, as far as possible and as appropriate: -

(a) Establish a system of protécted areas or areas where special measures
need to be taken to conserve biological diversity:

(b) Develop, where necessary, guidelines for the selection, establishment and
management of protected areas or areas where special measures need to be taken
to conserve biological diversity: ' .

(c) Regulate or manage biological resources important for the conservation of
biological diversity whether within or outside protected areas, with a view to ensuring
their conservation and sustainable use;

(d) Promote the protection of ecosystems, natural habitats and the
maintenance of viable populations of species in natural surroundings:

(e) Promote environmentally sound and sustainable development in areas
adjacent to protected areas with a view to furthering protection of these areas:

(f) Rehabilitate and restore degraded ecosystems and promote the recovery
of threatened species, inter alia, through the development and implementation of
plans or other management strategies:

(g) Establish or maintain means to regulate, manage or control the risks
associated with the use and release of living modified organisms resulting from
biotechnology which are likely to have adverse environmental impacts that could
affect thé conservation and sustainable use of biological diversity, taking also into
account the risks to human health:

(h) Prevent the introduction of, control or eradicate those alieri species which

threaten ecosystems, habitats or species:
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(i) Endeavour to provide the conditions needed for compatibility between
present uses and the conservation of biological diversity and the sustainable use of
its components: )

() Subject to its national legislation, respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and
encourage the equitable sharing of the benefits arising from the utilization of such
knowledge, innovations and practices:

(k) Develop or maintain necessary legislation and/or other regulatory
provisions for the protection of threatened species and populations:

(1) Where a significant adverse effect on biological diversity has been
determined pursuant to Article 7, regulate or manage the relevant processes and
categories of activities: and

(m) Cooperate in providing financial and other support for in-situ conservation

outlined in subparagraphs (a) to (1) above, particularly to developing countries.
Article 9. Ex-si tu Conservation

Each Contracting Party shall, as far as possible and as appropriate, and
predominantly for the purpose of complementing in-situ measures: |

(a) Adopt measures for the ex-si tu conservation of components of biological
diversity, preferably in tne country of origin of such components :

(b) Establish and maintain facilities for ex-situ conservation of and research on
plants, animals and micro-organisms, preferably in the country of origin of genetic
resources:

(c) Adopt measures for the recovery and rehabilitation of threatened species
and for their reintroduction into their natural habitats under appropriate conditions;

(d) Regulate and manage collection of- biological resources from natural
habitats for ex-situ conservation purposes so as not to threaten ecosystems and in-
situ populations of species, except where special temporary ex-si tu measures are
required under subparagraph (c) above: and

(e) Cooperate in providing financial and other support for ex-situ conservation
outlined in subparagraphs (a) to (d) above and in the establishment and maintenance

of ex-situ conservation facilities in developing countries.
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Article 10. Sustainable Use of Components of Biological Diversity

Each Contracting Party shall, as far as possible and as appropriate:

(@) Integrate consideration of the conservation and sustainable use of
biological resources into national decision-making;

(b) Adopt measures relating to the use of biological resources to avoid or
minimize adverse impacts on biological diversity;

(c) Protect ajia encourage customary use of biological resources in
accordance with traditional cultural practices that are compatible with conservation
or sustainable use requirements;

(d) Support local populations to develop and implement remedial action in
degraded areas where biological diversity has been reduced; and

(e) Encourage cooperation. between its governmental authorities and its
private sector in developing methods for sustainable use of biological resources.

Article 11. Incen tive Measures

Each Contracting Party shall, as far as possible and as appropriate, adopt
economically and sooatly sound measures that act as incentives for the conservation
and sustainable use of components of biological diversity.

Article 12. Research and Training

The 'Contracting Parties, taking into account the special needs of developing
countries, shall;

(a) Establish and maintain programmes for scientific and technical education
and training in measures for the identification, conservation and sustainable use of
biological diversity and its components and provide support for such education and
training for the specific needs of déveloping countries:

(b) Promote and encourage research which contributes to the conservation
and sustainable use of biological diversity, particularly in developing countries, inter
alia, in accordance with decisions of the Conference of the Parties taken in
consequence of recommendations of the Subsidiary Body on Scientific, Technical
and Technological Advice: and )

(c) In keeping with the provisions of Articles 16. 13 and 20. promote and
cooperate in the use of scientific advances in biological diversity research in

developing methods for conservation and sustainable use of biological resources.
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Article 13. Public Education and Awareness

The Contracting Parties shall:

(@) Promote and encourage understanding of the importance of. And the
measures required for, the conservation of biological diversity, as well as its
propagation through media, and the inclusion of these topics in educational
programmes; and

(b) Cooperate, as appropriate, with other States and international organizations
in developing educational and public awareness programmes, with respect to

conservation and sustainable use of biological diversity.
Article 14. Impact Assessment and Minimizing Adverse Impacts

1. Each Contracting Party, as far as possible and as appropriate, shait :

(@) Introduce appropriate procedufes requiring environmental impact
assessment of its proposed projects that are likeiy to have significant adverse effects
on biological diversity with a view to avoiding or minimizing such effects and, where
appropriate. allow for public participation in such procedures;

(b) Introduce appropriate arrangements to ensure that the environmental
consequences of its programmes and policies that are likely to have significant
adverse impacts on biological diversity are duly taken into account:

(c) Promote, on the basis of reciprocity, notification, exchange information
and consultation on activities under their jurisdiction or control which are likely to
significantly affect adversely the biological diversity of other States or areas beyond
the limits of national jurisdiction, by encouraging the conclusion of bilateral, regionat
or multilateral arrangements, as appropriate;

(d) In the case of imminent or grave danger or damage, originating under its
jurisdiction or control, to biological diversity within the area under jurisdiction of
other States or in areas beyond the limits of national jurisdiction, notify immediately
the potentially affected States of such danger or damage, as well as initiate action to
prevent or minimize such danger or damage; and

(e) Promote national arrangements for emergency responses to activities or
events, whether*caused naturally or otherwise, which present a grave and imminent
danger to biological diversity and encourage international cooperation to supplement
such national efforts and, where appropriate and agreed by the States or regional

economic Integration organizations concerned, to establish joint contingency plans.
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2. The Conference of the Parties shall examine, on the basis of studies to be carried
out, the issue of liability and redress, including restoration and compensation, for
damage to biological diversity, except where such liability is a purely internal matter.

Article 15. Access to Genetic Resources

1. Recognizing the sovereign rights of States over their natural resources, the
authority to determine access to genetic resources rests with the national
governments and is subject to national legislation.

2. Bach Contracting Party shall endeavour to create renditions to facilitate
access to genetic resources for environmentally sound uses by other Contracting
Parties and not to impose restrictions that run counter to the objectives of this
Convention.

~ 3. For the' purpose of this Convention, the genetic resources being provided
by a Contractlng Party, as referred to in this Articte and Articles 16 and 19, are only
those that are provided by Contracting Parties that are countries of origin of such
resources or by the Parties that have acquired the genetic resources in accordance
with this Convention.

a, Access, where granted, shall be on mutually agreed terms and subject to
the provisions of this Article.

5. Access to genetic resources shall be subject to prior informed consent of
the Contracting Party providing such resources, unless otherwise determined by that
Party. ,

6. Each Contracting Party shall endeavour to develop and carry out scientific
research based on genetic resources provided by other Contracting Parties with the
full participation of, and where possible in. such Contracting Parties.

7. Bach Contracting Party shall take legislative, administrative or policy
measures, as appropriate, and in accordance with Articles 16 and 19 and, where
necessary, through the financial mechanism established by Articles 20 and 21 with
the aim of sharing in a fair and equitable way the results of research and
development and the benefits arising from the commercial and other utilization of
genetic resources with the Contracting Party providing such resources. Such sharing
shall be upon mutually agreed terms.
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Article 16. Access to and Transfer of Technology

1. Each Contracting Party, recognizing that technology includes biotechnology,
and that both access to and transfer of technology among Contracting Parties are
essential elements for the attainment of the objectives of this Convention,
undertakes subject to the provisions of this Article to provide and/or facilitate access
for and transfer to other Contracting Parties of technologies that are relevant to the
conservation and sustainable use of biological diversity or make use of genetic
resources and do not cause significant damage to the environment.

2. Access to and transfer of technology referred to in paragraph 1 above to
developing countries shall be provided and/or facilitated under fair and most
favourable terms, including on concessional and preferential terms where mutually
agreed, and, where necessary, in accordance with the financial mechanism
established by Articles 20 and 21. In the case of technology subject to patents and
other intellectual property rights, such access and transfer shall be provided on
terms which recognize and are consistent with the adequate and effective protection
of intellectual property rights. The application of this paragraph shall be consistent
with paragraphs 3, 4 and 5 below.

3. Each Contractlng Party shall take legislative, a-dminist’rative or policy
measures, as appropriate, with the aim that Contracting Parties, in particular those
that are developing countries, which provide genetic resources are provided access
to and transfer of te'éhnology which makes use of those resources, on mutually
agreed terms, including technology protected by patents and other intellectual
property rights, where necessary, through the provisions of Articles 20 and 21 and in
accordance with international law and consistent with paragraphs 4 and 5 below.

4. Each Contracting Party shall take legislative, administrative or poticy
measures, as appropriate, with the aim that the private sector facilitates access to,
joint development and transfer of technology referred to in paragraph 1 above for
the benefit of both governmental institutions and the private sector of developing
countries and in this regard shall abide by the obligations included in paragraphs 1. 2
and 3 above.

5. The Contracting Parties, recognizing that patents and other intellectual
property rights may have an influence on the implementation of this Convention,
shall cooperate in this regard subject to national legislation and international law in
order to ensure that such rights are supportive of and do not run counter to its

objectives.
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Article 17. Exchange of Information

1. The Contracting Parties shall facilitate the exchange of information, from all
publicly available sources, relevant to the conservation and sustainable use of
biological diversity, taking into account the special needs of developing countries.

2. Such exchange of information shall include exchange of results of
technical, scientific and socio-economic research, as well as information on training
and surveying programmes, specialized knowledge, indigenous and traditional
knowledge as such and in combination with the technologies referred to in Article

16, paragraph 1. It shall also, where feasible, include repatriation of information.
Article 18. Technical and Scientific Cooperation

1. The Contracting Parties shall promote international technical and scientific
cooperation in the field of conservation and sustainable use of biological diversity,
where necessary, through the appropriate international and national institutions.

2. Each Contracting Party shall promote technical and scientific cooperation
with other Contracting Parties, in particular developing countries, in implementing
this Coﬁvention, inter alia, through the development and implementation of national
policies. In promoting such cooperation, special attention should be giveh to the
development and strengthening of national capabilities, by means of human
resources development and institution building.

3. The Conference of the Parties, at its first meeting, shall determine how to
establish a clearing-house mechanism to promote and facilitate technical and
scientific cooperation.

4. The Contracting Parties shall, in accordance with national legislation and
policies, encourage and develop methods of cooperation for the development and
use of technologies, including indigenous and traditional technologies, in pursuance
of the objectives of this Convention. For this purpose, the Contracting Parties shall
also promote cooperation in the training of personnel and exchange of experts.

5. The Contracting Parties shall, subject to mutual agreement, promote the
establishment of joint researcn programmes and joint ventures for the development

of technologies relevant Yo the objectives of this Convention.
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Article 19. Handling of Biotechnology' and Distribution of its Benefits

1. Each Contracting Party shall take legislative, administrative or policy
measures, as appropriate. to provide for the Affective participation in biotechnological
research activities Dy those Contracting Parties, especially developing countries,
which provide the genetic resources for such research, and where feasible in such
Contracting Parties.

2. Each Contracting Party shall take all practicable measures to promote and
advance priority access on a fair and equitable basis by Contracting Parties, especially
developing countries, to TWIE results and benefits arising from biotechnologies
based upon genetic resources provided by those Contracting Parties. Such access
shall be on mutually agreed terms.

3. The Parties shall consider the need for and modalities of a protocol
setting out " appropriate - procedures, including, in particular, advance informed
agreemeht; in the field of the safe transfer, handling and use of any living modified
organism resulting from biotechnology that may have adverse effect on the
conservation and sustainable use of biological diversity.

4. Each Contracting Party shall, directly or by requiring any natural or legal
person under its jurisdiction providing the organisms referred to in paragraph 3 above,
provide any available information about the use and safety regulations required by
that Contracting Party in handling such organisms, as well as any available
information on the potential adverse impact of the specific organisms concerned to
the Contracting Party into which those organisms are to be introduced.

Article 20. Financial Resources

1. Bach Contracting Party undertakes to provide, in accordance with its
capabilities, financial support and incentives in respect of those national activities
which are intended to achieve the objectives of this Convention, in accordance with
its national plans, priorities and programmes.

2. The developed country Parties shall provide new and additional financial
resources to enable developing country Parties to meet the agreed full incremental
costs to them of implementing measures which fulfil the obligations of this
Convention and to beneﬁt from its provisions and which costs are agreed between a
developing country Party and the institutional structure referred to in Article 21, in
accordance with policy, strategy, programme priorities and eligibility criteria and an
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indicative list of incremental costs established by the Conference nf the Parties.
Other Parties, including countries undergoing the process of transition to a market
economy, may voluntarily assume the obligations of the developed country Parties.
For the purpose of this Article, the Conference of the Parties, shall at its first meeting
establish a list of developed country Parties and other Parties which voluntarily
assume the obligations of the developed country Parties. The Conference of the
Parties shall periodically review and if necessary amend the list.  Contributions from
other countries and sources on a voluntary basis would also be encouraged. The
implementation of these commitments shall take into account the need for
adequacy, predictability and timely flow of funds and the importance of burden-
sharing among the contributing Parties included in the list.

3. The developed country Parties may also provide, and developing country
Parties avail themselves of, financial resources related to the implementation of this
Convention through bilateral, regional and other multilateral channels.

4. The extent to which developing country Parties will effectively implement
their commitments under this Convention will depend on the effective implementat
ion by developed country Parties of their commitments under this Convention
related to financial resources and transfer of technology and will take fully into
account the fact that economic and social development and eradication of poverty
are the first and overriding priorities of the developing country Parties.

5. The Parties shall take full account of the specific needs and special
situation of least developed countries in their actions with regard to funding and
transfer of technology. ‘

6. The Contracting Parties shall also take into consideration the special
conditions resulting from the dependence on, distribution and location of. biological
diversity within developing country Parties, in particular small island States.

7. Consideration shall also be given to the special situation of developing
countries, including those that are most environmentally vulnerable, such as those

with arid and semi-arid zones, coastal and mountainous areas.
Article 21. Financia] Mechanism

1. There shall be a mechanism for the provision of financial resources to
developing country Parties for purposes of this Convention on a "grant or
concessional basis the essential elements of which are described in this Article. The
mechanism shall function under the authority and guidance of, and be accountable
to. the Conference of the Parties for purposes of this Convention. The operations of
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the mechanism shall be carried out by such institutional structure as may be decided
upon by the Conference of the Parties at its first meeting. For purposes of this
Convention, the Conference of the Parties shall determine the policy, strategy,
programme priorities and eligibility criteria relating to the access to and utilization of
such resources. The contributions shall be such as to take into account the need for
predictability, adequacy and timely flow of funds referred to in Article 20 in
accordance with the amount of resources needed to be decided periodically by the
Conference of the Parties and the importance of burden-sharing among the
contributing Parties included in the list referred to in Article 20,c paragraph 2.
Voluntary contributions may also be made by the developed country Parties and by
other countries and sources. The mechanism shall operate within a democratic and
transparent system of governance.

2. Pursuant to the objectives of this Convention, the Conference of the
Parties shall at its first meeting determine the policy, strategy and programme
priorities, as well as detailed criteria and guidelines for eligibility for access to-and
utilization of the financial resources including monitoring and evaluation on a regular
basis of such utilization. The Conference of the Parties shall decide on the
arrangements to give effect to paragraph 1 above after consultation with the
institutional structure entrusted with the operation of the financial mechanism.

3. The Conference of the Parties shall review the effectiveness of the
mechanism established under this Article,. including the criteria and guidelines
referred to in paragraph 2 above, not less than two years after the entry into force of
this Convention and thereafter on a regular basis. Based on such review, it:shall take
appropriate action to improve the effectiveness of the mechanism if necessary.

4. Fhe Contracting Parties shall consider strengthening existing financial
institutions to provide financial resources for the conservation and sustainable use of
biological diversity.

Article 22. Relationship with Other International Conventions

1. The provisions of this Convention shall not affect the rights and
obligations of any Contracting Party deriving from any existing international
agreement, except where the exercise of those rights ana obligations would cause a
serious damage or threat to biblogical diversity.

2. Contracting Parties shall implement this Convention with respect to the
marine environment consistently with the rights" and obligations of States under the

law of the sea.
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Article 23, Conference of the Parties

1. A Conference of the Parties is hereby established. The first meeting of the
conference of the Parties shall be convened by the Executive Director of the United
Nations Environment Programme not later than one year after the entry into force of
this Convention. Thereafter, ordinary meetings of the Conference of the Parties shall
be held at regular intervals to be determined by the Conference at its first meeting.

2. Extraordinary meetings of the Conference of the Parties shall be held at
such other times as may be deemed necessary by the Conference, or at the written
request of any Party, provided that, within six months of the request being
communicated to them by the Secretariat, it is supported by at least one third of the
Parties.

3. The Conference of the Parties shall by consensus agree upon and adopt
rules of procedure for itself and for any subsidiary body it may estabiisn. as well as
financial rules governing the fundmg of The Secretariat. At eacn ordinary meeting, it
shall adopt a budget for The financial period until the next ordinary meeting'.

4. The Conference of the Parties shall keep under review the implementation
of this Convention, and, for this purpose, shall:

(@ Establish the form and the intervals for transmitting the information to
be submitted in accordance with Article 26 and consider sucn information as weii as
reports submitted by any subsidiary body:

(b) Review scientific, technical and technological advice ‘on biological
diversity provided in accordance with Article 25:

(c) Consider ana adopt, as required, protocols in accordance with Article
28:

(d) Consider and adopt, as required, in accordance with Articles 29 and
30, amendments to this Convention and its annexes:

(e) Consider amendments to any protocol, as well as to any annexes
thereto, and. if so decided, recommend their adoption to the parties to the protocol
concerned:

(f) Consider and adopt, as required, in accordance with Article 30.
additional annexes to this Convention:

(g) Establish such subsidiary bodies, particularly to provide scientific and
technical advice, as are deemed necessary for the implementation of this
Convention:

(h) Contact, through the Secretariat, the executive bodies of conventions
dealing with matters covered by this Convention with a view to establishing

appropriate forms of cooperation with them; and
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(i) Consider and undertake any additional action that may be required
for the achievement of the purposes of this Convention in the light of experience
gained in its operation. '

5. The United N7ations. its specialized agenciés and the International Atomic
Energy Agency, as well as any State not Party to this Convention, may 'oe
represented as observers at meetings of the Conference of the Parties. Any other
body or agency, whether governmental or nongovernmental, qualified in fields
relating to conservation and sustainable use of biological diversity, which has
informed the Secretariat of its wish to be represented as an observer at a meeting of
the Conference of the Parties, may be admitted unless at least one third of the
Parties present object. The admission and participation of observers shall be subject

to the rules of procedure adopted by the Conference of the Parties.
Article 24. Secretariat

. JT secretariat is hereby established. Its functions shall be:

(@) To arrange for and service meetings of the Conference of theParties
provided for in Article 2J3: '

(b) To perform the functions assig;ned to it by any protocol: i

(c) To prepare reports on the execution of its functions under this Convention
and present them to the Conference of the Parties:

(d) To coordinate with other relevant international bodies and, in particular to
enter into such administrative and contractual arrangements as may be required for
the effective discharge of its functions; and

(e) To perform such other functions as may be determined by the
Conference of the Parties. -

2. At its first ordinary meeting, the Conference of the Parties shall designate the
secretariat from amongst those existing competent international organizations wnich
have signified their willingness to Carry out the secretariat functions under this

Convention.

Article 25. Subsidiary Body on Scientific. Technical
and Technological Advice

1. A subsidiary body for the provision of scientific, technical and technological
advice is hereby established to provide the Conference of the Parties and, as
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appropriate, its other subsidiary bodies with timeiy advice relating to the
implementation of this Convention. This body shall be open to participation by all
Parties and shall be multidiscipiinary. It shall comprise government representatives
competent in the relevant field of expertise. It shall report regularly to the
Conference of the Parties on ail aspects of its work.

2. Under the authority of and in accordance with guidelines laid down by the
Conference of the Parties, and upon its request, this body shall:

(a) Provide scientific and technical assessments of the status of biological
diversity;

(b) Prepare scientific and technical assessments of the effects of types of
measures taken in accordance with the provisions of this Convention;

(c) Identify innovative, efficient and state-of-the-art technologies and know-
how relating to the conservation and sustainable use of biological diversity and
advise on the ways and means of promoting development and/or transferring such
technologies: '

(d) Provide advice on scientific programmes and international Cooperation in
research and development related to conservation and sustainable use of biological
diversity; and _

(e) Respo;wd to scientific. technical. technological and nﬁethodological
questions that the Conference of the Parties and its subsidiary bodies may put to the
body.

3. The functions, terms of reference, organization and operation of this body
may be further elaborated by the Conference of the Parties.

Article 26. Reports

Each Contracting Party shall, at intervals to be determined by the Conference
of the Parties, present to the Conference of the Parties, reports on measures which it
has taken for the implementation of the provisions of this Convention and their

effectiveness in meeting the objectives of this Convention.

Article 27. Settlement of Disputes
1. In the event of a dispute between Contracting Parties conceming the
interpretation or application of this Convention, the parties concerned shall seek
solution by negotiation.
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2. If the parties concerned cannot reach agreement by negotiation, they may
jointly seek the good offices of, or request mediation by, a third party.

3. When ratifying, accepting, approving or acceding to this Convention, or at
any time thereafter, a State or regional economic integration organization may
declare in writing to the Depositary that for a dispute not resolved in accordance
with paragraph i or paragraph 2 above, it accepts one or both of the following means
of dispute settlement as compulsory:

(@) Arbitration in accordance with the procedure laid down in Part 1 of Annex

(b) Submission of the dispute to the International Court of Justice.

4. If the parties to the dispute have not. in accordance with paragraph 3
above, accepted the same or any procedure, the dispute shall be submitted to
conciliation in accordance with Part 2 of Annex Il unless the parties otherwise agree.

5. The provisions of this Article shall apply with respect to any protocol
éxcept as othervvise'prbvided in the protocol concerned.

Article 28. Adoption of Protocols

1. The Contracting Parties shall cooperate in the formulation and adoption of
protocols to this Convention.

2. Protocols shall be adopted at a meeting of the Conference of the Parties.

3. The text of any proposed protocol shall be communicated to the
Contracting Parties by the Secretariat at least six months before such a meeting.

Article 29. . Amendment of the Convention or Protocols

1. Amendments to this Convention may be proposed by any Contracting
Party. Amendments to any protocol may be proposed by any Party to that protocol.

2. Amendments to this Convention shall be adopted at a meeting of the
Conference of the Parties. Amendments to any protocol shall be adopted at a
meeting of the Parties to the Protocol in question. The text of any proposed
amendment to this Convention or to any protocol, except as may otherwise be
provided in such protocol, shall be communicated TO the Parties to the instrument
in question by the secretariat at least six months before the meeting at which it is
proposed for adoption. TheA “secretariat  shall also communicate proposed

amendments to the signatories to this Convention for information.
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3. The Parties shall make every effort to reach agreement An any proposed
amendment to this Convention or to any protocol I~>y consensus. If all efforts at
consensus have been exhausted, and no agreement reached, the amendment shall
as a last resort be adopted by a two-third majority vote of the Parties to the
instrument in question present and voting at the meeting, and shall be submitted by
the Depositary to a | | Parties for ratification, acceptance or approval.

4. Ratification, acceptance or approval of amendments shall he notified to
the Depositary in writing. Amendments adopted in accordance with paragraph 3
above shall enter into force among Parties having accepted them on the ninetieth
day after the deposit of instruments of ratification, acceptance or approval by at
least two thirds of 1 he Contracting Parties to this Convention or of the Parties to the
protocol concerned. except as may otherwise be provided in such protocol.
Thereafter the amendments shall enter into force for any other Party on the
ninetieth 'ay after that Party deposits its instrument of ratiﬁcation, acceptance or
approval of the amendments.

5. For the purposes of this Article. "Parties present and voting” means Parties
present and casting an affirmative or negative vote.

Article 30. Adoption and Amendment of Annexes

1. The annexes to this Convention or to any protocol shall form an integral
part of the Convention or of such protocol, as the case may be. and, unless
expressly provided otherwise, a reference to this Convention or its protocols
constitutes at the same time a reference to any annexes thereto. Such annexes shall
be restricted to procedural, scientific, technical and administrative matters.

2. Except as may be otherwise provided in any protocol with respect to its
annexes, the following procedure shall apply to the proposal, adoption and entry
into force of additional annexes to this Convention or of annexes to any protocol :

(a) Annexes to this Convention or to any protocol shall be proposed and
adopted according to the procedure laid down in Article 29

(b) Any Party that is unable to approve an additional annex to this
Convention or an annex to any protocol to which it is Party shall so notify the
Depositary, in writing, within one year from the date of the communication of the
adoption by the Depositary. The Depositary shall without delay notify ail Parties of
any such notification received. A Party may at any time withdraw a previous
declaration of objection and the annexes shall thereupon enter into force for that

Party subject to subparagraph (c) below:
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(c) On the expiry of one year from the date of the communication of the
adoption by the Depositary, the annex shall enter into force for all Parties to this
Convention or to any protocol concerned which have not submitted a notification in
accordance with the provisions of subparagraph (b) above.

3. The proposal. adoption and entry into force of amendments to annexes to
this Convention or to any protocol shall be subject to the same procedure as for the
proposal. adoption and entry into force of annexes to the Convention or annexes to
any protocol.

4. If an additional annex or an amendment to an annex is related to an
amendment to this Convention or to any protocol. the additional annex or
amendment shall not enter into force until such time as the amendment to the

Convention or to the protocol concerned enters into force.
Article 31. Right to Vote

1. Except as provided for in paragraph 2 below, each Contracting Party to this
Convention or to any protocol shall have one vote.

2. Regional economic integration organizations, in matters within their
competence, shall exercise their right to vote with a number of votes equal to the
number of their member States which are Contracting Parties to this Convention or
the relevant protocol. Such organizations shall not exercise their right to vote if their
member States exercise theirs, and vice versa.

Article 32. Relationship between this Convention and Its Protocols

1. A State or a regional economic integration organization may not become a
Party to a protocol unless it is, or becomes at the same time, a Contracting Party to
this Convention.

2. Decisions under any protocol shall be taken only by the Parties to the
protocol concerned. Any Contracting Party that has not ratified, accepted or
approved a protocol may participate as an observer in any meeting of the parties to
that protocol.

Article 33. Signature

This Convention shall be open for signature at Rio de Janeiro by ail States

and any regional economic integration organization from 5 June 1992 until 14 June
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1992, and at the United Nations Headquarters in New York from 15 June 1992 to 4
June 1993,

Article 34. Ratification, Acceptance or Approval

1. This Convention and any protocol shall be subject to ratification.
acceptance or approval by States and by regional economic integration organizations.
Instruments of ratification, acceptance or approval shall be deposited with the
Depositary.

2. Any organization referred to in paragraph 1 above which becomes a
Contracting Party to this Convention or any protocol without any of its member
States being a Contracting Party shall be bound by all the obligations under the
Convention or the protocol, as the case may be. In the case of such organizations,
one or more of whose member States is-a Contracting Party to this Convention or
relevant protocol. The oréanization and its member States shall decide on their
respective responsibilities for the performance of their obligations under the
Convention or protocol, as the case may be. In such cases, the organization and the
member States shall not be entitled to exercise rights under the Convention or
relevant protocol concurrently.

3. In their instruments of ratification, acceptance or approval, the
organizations referred to in paragraph 1 above shall declare the extent of their
competence with respect to the matters governed by the Convention or the relevant
protocol. Fhese organizations shai i also inform the Depositary of any relevant

modification in the extent of their competence.
Article 35. Accession

1. This Convention and any protocol shall be open for accession by States
and by regional economic integration organizations from the date on which the
Convention or the protocol concerned is closed for signature. The instruments of
accession shall be deposited with the Depositary.

2. In their instruments of accession, the organizations referred to in paragraph
1 above shall declare the extent of their competence with respect to the matters
governed by the Convention or the relevant protocol. These organizations shall also
inform the Depositary of any rélévant modification in the extent of their

competence.
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3. The provisions of Article 34, paragraph 2. shall apply to regional economic
integration organizations which accede to this Convention or any protocol.

Article 36. Entry Into Force

1. This Convention shall enter into force on the ninetieth day after the date
of deposit of the thirtieth instrument of ratification. acceptance, approval or
accession. |

2. Any protocol shall enter into force on the ninetieth day after the date of
deposit of the number of instruments of ratification, acceptance, approval or
accession, specified in that protocol, has been deposited.

3. For each Contracting Party which ratifies, accepts or approves this
Convention or accedes thereto ‘after the deposit of the thirtieth instrument of
ratification, acceptance, approval or acCésSion, it shall enter into force on the
ninetieth day after the date of deposit by such Contracting Party of its instrument of
ratification, acceptance, approval or accession.

4. Any protocol, except as otherwise provided in such protocol, shall enter
into force for a Contracting Party that ratifies, accepts or approves that protocol or
accedes thereto after its entry into force pursuant to paragraph 2 above. on the
ninetieth day after the date on which that Contracting Party deposits its instrument
of ratification, acceptance, approval or accession, or on the date on which this
Convention enters into force for that Contracting Party, whichever shall be the later.

5. For the purposes of paragraphs 1 and 2 above, any instrument deposited
by a regional economic integration organization shall not be counted as additional to
those deposited by member States of such organization.

Article 37. Reservations
No reservations may be made to this Convention.
Article 38. Withdrawals

1. At any time after two years from the date on which this Convention has
entered into force for a Contracting Party, that Contracting Party may withdraw from
the Convention by giving written notification to the Depos i tary.

2. Any such withdrawal shall take place upon expiry of one year after the
date of its receipt by the Depositary, or on such later date as may be specified in the
notification of the withdrawal.
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3. Any Contracting Party which withdraws from this Convention shall he

considered as also having withdrawn from any protocol to which it is party. ,
Article 39. Financial Interim Arrangements

Provided that it has been fully restructured in accordance with the
requirements of Article 21. the Global Environment Facility of the United Nations
Development Programme, the United Nations Environment Programme and the
International Bank for Reconstruction and Development shall be the institutional
structure referred to in Article 21 on an interim basis, for the period between the
entry into force of this Convention and the first meeting of the Conference of the
Parties or until the Conference of the Parties decides which institutional structure will
bedesignated in accordance with Article 21.

Article 40. Secretariat Interim Arrangements

The secretariat to be provided by the Executive Director of the united Nations
Environment Programme shall be the secretariat referred to in Article 24, paragraph
2. on an interim basis for the period between the entry into force of this Convention

and the first meeting of the Conference of the Parties.
Article 41. Depositary

The Secretary-General of the United Nations shall assume thefunctions of
Depositary of this Convention and any protocols.

Article 42. Authentic Texts

The original of this Convention, of which the Arabic. Chinese. English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations. IN WITNESS WHEREOF the undersigned,
being duly authorized to that effect, have signed this Convention. Done at Rio de
Janeiro on this fifth day of June, one thousans nine hundred and ninety-two.
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Annex |
IDENTIFICATION AND MONITORING

1. Ecosystems and habitats: containing high diversity, large numbers of
endemic or threatened species, or wilderness; required by migratory species; of
social, economic, cultural or scientific importance: or, which are representative,
unique or associated with key evolutionary or other biological processes:

2. Species and communities which are: threatened: wild relatives of
domesticated or cultivated species; of medicinal, agricultural or other economic
value; or social, scientific or cultural importance: or importance for research into the
conservation and sustainable use of biological diversity, such as indicator species:
and

3. Described genomes and genes of social, scientific or economic importance.

Annex
Part i
ARBITRATION
Article 1

The claimant party shall notify the secretariat that the parties are referring a
dispute to arbitration pursuant to Article 27. The notification shall state the subject-
matter of arbitration and include, in particular, the articles of the Convention or the
protocol, the interpretation or application of which are at issue. If the parties do not
agree on the subject matter of the dispute before the President of the tribunal is
designated, the arbitral tribunal shall determine the subject matter. The secretariat
shall forward the information thus received to all Contracting Parties to this
Convention or to the protocol concerned.

Article 2

1. In disputes between two parties, the arbitral tribunal shall consist of three
members. Each of the parties to the dispute shall appoint an arbitrator and the two
arbitrators so appointed shall designate by common agreement the third arbitrator
who shall be the President of the tribunal. The latter shall not be a national of one
of the parties to the dispute, nor have his or her usual place of residence in the
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territory of one of these parties, nor be employed by any of them, nor have dealt
with the case in any other capacity. :

2. In disputes between more than two parties, parties in the same interest
shall appoint one arbitrator jointly by agreement. '

3. Any vacancy shall be filled in the manner prescribed for the initial
appointment.

Article 3

1. If the President of the arbitral tribunal has not been designated within two
months of the appointment of the second arbitrator, the Secretary-General of the
United Nations shall, at the request of a party, désignate the President within a
further two-month period. o

2. If one of the parties to the dispute does not appoint an arbitrator within
two months of receipt of the request, the other party may inform the Secretary-
General who shall make the designation within a further two-month period.

Article 4

The arbitrai tribunal shall render its decisions in accordance with the
provisions of this Convention, any protocols concerned. And international law.

Article 5.

Unless the parties to the dispute otherwise agree. the arbitral tribunal shall

determine its own rules of procedure.
Article 6

The arbitral tribunal may, at the request of one of the parties, recommend

essential interim measures of protection.
Article 7

The parties to the dispute shall facilitate the work of the arbitral tribunal and,
in particular, using all means at their disposai, shall:
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(a) Provide it with ail relevant documents, information and facilities; and
(b) Enable it, when necessary, to call witnesses or experts and receive their
evidence. )

Article 8

The parties and the arbitrators are under an obligation to protect the
confidentiality of any information they receive in confidence during the proceedings
of the arbitral tribunal.

Article 9

Unless the arbitral tribunal determines otherwise because of the particular
circumstances of the case, the costs of the tribunal shall be borne by the parties to
the dispute in equal shares. The tribunal shall keep a record of ail its costs, and shall
furnish a final statement thereof to the parties.

Article 10

-

Any Contracting Party that has an interest of a legal nature in the subject-
matter of the dispute which may be affected by the decision in the case, may
intervene in the proceedings with the consent of the tribunal.

Article 11

The tribunal may hear and determine counterclaims arising directly out of the
subject-matter of the dispute.

Article 12

Decisions both on procedure and substance of the arbitral tribunal sha i i be
taken by a majority vote of its members.

Article 13

If one of the parties to the dispute does not appear before the arbitrai
tribunal or fails to defend its case, the other party may request the tribunal to
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continue the proceedings and to make its award. Absence of a party or a failure of a
party to defend its case shall not constitute a bar to the proceedings. Before
rendering its final decision, the arbitral tribunal must satisfy itself that the claim is
well founded in fact and law.

Article 14

The tribunal shall render its final decision within five months of the date on
which it is fully constituted unless it finds it necessary to extend the time-limit for a
period which should not exceed five more monthes.

Article 15

The final decision of the arbitral tribunal shall be confined to the subject-
matter of the dispute and shall state the reasons on which it is basea. It shall contain
the names of the members who have participated and the date of the final decision.
Any member of the tribunal may attach a separate or dissenting opinion to the final
decision.

Article 16

The award shall be binding on the parties to the dispute. It shall be without
appeal unless the parties to the dispute have agreed in advance to an appellate
procedure.

Article 17

Any controversy which may arise between the parties to the dispute as
regards the interpretation or manner of implementation of the final decision may be
submitted by either party for decision to the arbitral tribunal which rendered it.

Part 2
CONCILIATION
Article 1

A conciliation commission shall be created upon the request of one of the

parties to the dispute. The commission shall, unless the parties otherwise agree, be
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composed of five members, two appointed by each Party concerned and a President
chosen jointly by those members.

Article 2

In disputes between more than two parties, parties in the" same interest shall
appoint their members of the commission jointly by agreement. Where two or more
parties have separate interests or there is a disagreement as to whether they are of
the same interest, they shall appoint their members separately.

Article 3

If any appointments by the parties are not made within two months .of the
date of the request to create a conciliation commission, fhe Secretary-General of the
united Nations shall, if asked to do so by the party that made the request, make
those appointments within a further two-month period.

Article 4

If a President of the conciliation commission has not been chosen within two
months of the last of the members of the commission being appointed, the
Secretary-General of the united Nations shall, if asked to do so by a party, designate
a President within a further two-month period.

Article 5

The conciliation commission shall take its decisions by majority vote of its
members. It shall, unless the parties to the dispute otherwisé agree, determine its
own procedure. It shall render a proposal for resolution of the dispute, which the
parties shall consider in good faith.

Article 6

A disagreement as to whether the conciliation commission has competence
shall be decided by the commission.
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THE CONVENTION ON THE PROTECTION AND PROMOTION OF
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mutuellement CE

(c) d’ encourager le dialogue entre les cultures afin d’assurer des échanges culturels plus lntense;et equnhbres dans
Ie monde en faveur du respect interculturel et d'une culture de la paix ;

: '(d) de stimuler I’mterculturahte afinde developper l interaction culturelle dans I espnt de batlr des passerelles enire
i Ies peuples

(e) de promouvoir le respect de la diversité des expressmns culturelles et la prise de conscience de sa valeur ay
nlveaux local, national et international ; : : ‘

(f) de réaffirmer I’ lmportanc _ re culture et développement pour tous les :bays,meh
developpemem, etd'e encourager es actions. menées aux plans national et mternatlonal p
la ventable Yaleur de ce lien ; ~

e reconnaitre la nature spécifique des activités, biens et servnces culturels en ta
va!eurs et de sens ;

(h) de réaffirmer le droit souverain des Etats de conserver, d’adopter 6t de mettre.

mesures qu'ils jugent appropriées pour la protection et la promotion de la diversité des &
sur leuf territoire ;

hationales dans un-esprit ‘de.

(i) de renforcer la coopération et la solidarité: ‘
développement de protéger et prom

d'accroitre les capacités des pa
culturelles.

?:de I homme et des hbertes fondamentales
ifturelle ne péut étre protéggf et promue que si les droits de I'homme et les hbe és fondat
d' express:on d' mformatlo de commumcatnon amsn que la possnbmte pour les individ S, de chousu’

fux dr0|ts del homme et aux hberte fondamentales tels que consacrés’ par la Decla
lhomme ou garantls par le dro:t international, ou pour en limiter la portee

| pter des mesures et des politiques pour pr
terioire.



3 nde nchesse pour les mdnvndus et les sodiétés. La protection, la promotion et le
lle.sont une condition essentielle pour un développement durable au bénéfice des

; te Conventlon s’applique aux p0|ltiq s et aux mesures adoptées par les Partles relatlves 3 la protection et
Ia pro otion de la diversité des expressions culturelles -

modes de creatrorr artlsthue de production, de diffusion, de distnbutnon et de Jowssance des expressions culturelles,
quek que sonent les moyens et les technologues utilisés.
é,r




2. Contenu cuh:urel T : S e e
_ «Contenu culturel » renvoie ausens symbohque a la dimensiorrartistique et aux-valeurs cultu
- ongme ou expnment des identités culturelles

lfés-qui ont pour

3 Expresswns cuiturelles
o Expressvons culture"es » sont les: express:ons qui résultent de la créativité des

des groupes et des sociétés,
52 et qun ont un contenu curturel :

Lo .ctlwtes' blens et services culturels
«Activités, biens et servnces culturels » renvone aux activités, biens et s
pomt de vue de leur quahte de leur usage ou de leur finalité spécifig

: culturelles mdependamment da Ia valeur commeraale qu 1ls peuven

S qui, dés lors gu'ils sont considérés du
ncarnent ou transmettent des expressions
ir. Les activités culturelles peuvent étre une
es culturels.

s relatives a fa culture, a un niveau local, national,
ant que telle, ou destinées a avoir un effet direct
ompns sur la création, Ia production, la diffysion
r Faccés a ceuxi. .

; ection » signifie I'adoption
des expressions culturelles.

res visant a la préservation; la sauvegarde et la mise en valeur de la diversité

éger » signifie adopter de telles mesur

Intercuhturalité ~
nierculturalité» renvoie a Iexnstence et lm’(eractlon equrtable de dlverses cultures ainsi qu'd la possibilité de
générer des expressions culturelles partagées par le dialogue et le respect mutuel

FEReI

f'Artlcle —RE

express:ons culturell
présente Conventio




- Article ) DROITS DES PARTIES AUNIVEAU NATIONAE -+~~~
1. Dans le cadre de ses. politiques et mesures culturelles telles que décrites 3 'artic le 46, et compte tenu des’ :
circonstances et des besoins qui lui sont propres, chaque Partie peut adopter des mesures destinées & protéger et
promouvoir la diversité des expressions culturelles sur son territoire. R S

sures qui, d’une maniére appropriée, offrent des opportunités aux activités, biens et services culturels
aux ~d$ troliver. leur place parmi 'ensemble des activités, biens et services culturels disponibles sur sen
50 de leur création, production, diffusion, distribution et jouissance, y compris les mesures:

aux industries culturelies nationales indépendantes et aux activités du secteur
moyens de production, de diffusion et de distribution d'activités, biens et

ofessionnels de la culture, 3 développer et promouvoir le libre'éc
et des expressions culturelles ainsi que des activités, biens et services cultii
ion et I'esprit d’entreprise dans leurs activités ;

JUr visent & encourager et soutenir les artistes ainsi gue tous ceux qui sont impliqués dans la
expressions culturelles ;

gres qui visent a promouvoir la diversité des médias, y compris au moyen du service public de’
sion. .- : ’ :

MESURES DESTINEES A PROMOUVOIR LES EXPRESSIONS CULTURELLES
s~s”effo§§ent; de crée,ff§i;\ri leur IEr{ﬁquét‘un environnement encourageant les individus et les groupes
')‘fﬁsgf &t distribuer leurs propres expressions culturelles et a y avoir accés, en tenant dment

thp§ et besoins particuliers des femmes, ainsi que de divers groupes sociaux, y compris les
erlant aux miriorités et les peuples autochtones ;

s'efforéent également de reconnaitre Yimportante contribution des artistes et de tous ceux qui sont
processus créateur, des communautés culturelles et des organisations qui les soutiennent dans leur
ur rGle central qui est de nourrir la diversité des expressions culturelles.

DESTINEES A PROTEGER LES EXPRESSIONS CULTURELLES
5 : 3 - [Y .

1 Saris yp‘riéjudicé des disposi ;_c'm:,s: des articles 5 et 6, une Partie peut diagnostiquer I'existence de situations spéciale
ol les expressions Culturelles, sur: son territoire, sont soumises & un risque d'extinction, & une

: )it Une sauvegarde urgente.

grave mehace, o
- nécessitent de quelqué fagon que’ce: .




ticle 0 PARTAGE DE LINFORMATION a TRANSPARENCE

§
@
“

Les Partles

R 3

(a) fournissent tous les quaire ans, dans leurs rapports a 'UNESCO, I mformatlon appropriée sur les me

prises en vue de proteger et promouvonr la diversité des expressions culturelles sur leur territoire et au niveau;
international ; :

s

Y

%

(b) désignent un point de contai%t'chargé du‘partage de l'information relative a la présente Convention ;

') partagent et echangent I |nformatxon rela’nve a |a protectlon etala promotnon de Ia diversité des expressions
© J’(urelles

. Le§ Parties :

e

{a) favorisent et developpent la compréhension de I'importance de la protection et de la promotion de la diversité

des express»ons culturelles notamment par le biais de programmes d’éducation et de sensibilisation accrue du
public ;

- (b) coopérent-avec les autres Parties et les organisations internationaleg‘&e’( régionales pour atteindre 'objectif du
" présent article ;

(c) s'emploient & encourager la créativité et & renforcer les capacités dé production par la mise en place de

_sprogrammes d'éducation, de formation et d'échanges dans le domaine des industries culturelles. Ces’

mesures devraient étre appliquées de maniére 3 ne pas avoir d’ lmpact négatif sur les formes de producnon
traditionnelles.

@ - PARTICIPATION DE LA SOCIETE CIVILE
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77 (c) renforcer les partenariats avec la société cile, les arganisations non gouvernementales et le secteur privé, et
-+ entre ces entités, pour favoriser et promouvoir la diversité des expressions culturelles e :

Cdy b{anQUYQi} l‘ufi_liﬁation des nouvelles technologies et encourager les partenariats afin de renforcer le partage
S de I'information et la compréhension culturelle, et de favoriser la diversité des expressions culturelles ;

" (&) encourager la conclusion d’accords de coproduction et de codistribution.

Article ()  INTEGRATION DE LA CULTURE DANS LE DEVELOPPEMENT DURABLE

Les Parties s’emploient & intégrer la culture dans leurs politiques de développement,  tous les niveaux, en vue de créer

des conditions propices au développement durable et, dans ce cadre, de favoriser les aspects liés 3 la protection et a
la promotion de la diversité des expressions culturelles.

Article @ - cooreraTION POUR LE DEVELOPPEMENT

" Les :Parties s'attachent & soutenir la coopération pour le développement durable et la réduction de la pauvrets,
particuliérement pour ce qui est des besoins spédifiques des pays en développement, en vue de favoriser I'émergence
d'un secteur culture dynamique, entre autres par les moyens suivants : '

(a)s"Le-‘ nfb_(ceme‘nt des industries culturelles des pays en développement :

réant et en renforcant les capacités de production et de distribution culturelles dans les pays en

loppérent ;

n facilitant I'acces plus large de leurs a

ctivités, biens et services culturels au marché mondial et aux circuits
le_distribution internationaux ; . :

-

‘adoptant, chaque fois que possible, des mesures appropriées dans lés:”paxs développés en vue de
sFacces & leur territoire des activités, biens et services culturels des pays en développement ;

50

ntle travail créatif et en facilitant, dans la mesure du possible, la mobilité dé?;-artistes des pays -
€ - o .

collaborat‘ion appropriée entre pays développés et pays en dévté:lgppement,:
maines de la musique_e_t du film ; ! :

r.léchange d'information, d"expérience et d'expertise, ainsi que la formation
e ofi. développement dans les secteurs public et privé concernant

;

“Félaboration et la mise en ceuvre des poljjcfii"ues, la
ns. culturelles, -le développement des moyennes, ,bet‘ites et
S| dveloppement et le transfert des compétences ;

lise.en place de mesures incitatives appropriées, en
, culturelles ; :
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+ 2= () Foctroi d’une aide publique au
o destinée  stimuler et soutenir

. () d'autres formes d'aide finan
" mécanismes de financement:

Article () - MODALITES DE COLLABORATION

Les Parties encouragent le développe
" but non lucratif et en leur sein, afin d
de protéger et promouvoir la diversité de
réponse aux besoins concrets des pay
humaines et des politiques ainsi que sur ‘

de partenariats, entre les secteurs public et privé et
pérer avec les pays en développement au renforcem
“expressions culturelles. Ces partenariats ndvateurs
Jéveloppement, sur le développement des infrastructu
echanges d’activités, biens et services culturels

7

PAYS EN DEVELOPPEMENT -

Les pays développés facilitent les échanges cu ls ave s . pays en developpement en ac
cadres institutionnels et juridiques appropriés, un traitement préférentiel a leurs artistes et au
praticiens de fa culture, ainsi qu'a leurs biens et serwces culturels

Artlcle Q COOPERATION INTERNATIONALE DANS LES SITUATIONS DE MENACE GRAVE CONTRE LES
EXPRESSIONS CULTURELLES

Les Parties cooperent pour se porter mutuellement assistance, en velllant en partlcuher aux pays en developpement
dans les sntuatlons mennonnees a larticle 8.

article () - FONDS INTERNATIONAL POUR LA DIVERSITE CULTURELLE

= Yodlest ¢ré un Fonds international pour la diversité culturelle, ci-aprés dénommé « le Fonds».

.2 Le FQ ids est constitié en fonds -en-dépdt conformément au Réglement financier de F'UNESCO.

:fes ressources du Fonds sont constituées par :

: (a') les contributions, volontaires des Parties ;

: _'(b)‘ ‘Ies fonds alloués‘é cette fin par la Cénférence géné?ale de 'UNESCO ;

(c) les versements dons ou legs que pourront faire d' autres Etats, des, orgamsatlons et programmes du systeme,‘

des Nations Unies, d'autres organisations reglonales ou mtematlonhles et des orgamsmes publics ou pnves ol
des personnes privées ; :

(d) tout intérét da sur les ressources du Fonds

(e) le pro des collectBs et les recettes des manifestations organis

au b:rofi% dp,F"onds ;



4 L’u lisation des ressources du Fonds est dec:dee par le Comlte mtergouvememen‘tai surla base des orientations de
by !a Conference des Pames vxsee al amcle 22 o

mpresente Conventlon

Articte @) - ECHANGE, ANALY

1. Les Parties s"accordent pour
‘concernant fa diversité des e
de celledi.

'ger! mformatlon etl'expertise relatives a la collecte des données et aux statistiques
sions culturelles, ainsi qu aux mellleures pratiques pour la protection et la promotion

écanismes exnstant au sein du Secrétariat, la collecte lanalyse et la diffusion de
ues et meilleures pratnques en la matiére.

f, 2 L’UNESCO facilite, grac
- toutes les informations; stati

3. Par ailleurs, FUNESCO cg
organismes gouvernementat

tue et tient & jour une banque de données concernant les différents secteurs et
privés et a but non lucratif, ceuvrant dans le domaine des expressions culturelles.

4. En vue de faciliter la collecte des donnees I'UNESCO accorde une attention particuliére au renforcement des
capacités et de I'expertise de |es qui formulent la demande d’une assistance en Ia matlere.

5. La collecte de Imformatlon defmue dans !e present article complete lmformatlon visée par les dlsposmons de
lartlcle9 D

Article ) - RELATIONS AVEC LES AUTRES INSTI
" NON-SUBORDINATION

Conventlon

Rnen dans la présente Convention ne peut étre interprété comme modlflant les droits e obhgatlons des Partnes au
B t:tre d'autres traités auxquels elles sont partles




(b ecevoir et dexammer les rapports des Parties a: la présente Convention transmls par le Comité
rgouvernemental ; :

de prendre toute autre mesure qu'elle juge nécessaire pour promouvonr fes objectn‘s de la présente
Convention.

Article €F) - COMITE INTERGOUVERNEMENTAL

1 Hest ms’utue auprés de 'UNESCO un Comité mtergouvernemental pour | la protectlon etla promotlon dela di ersnte
cdes expressnons culturelles, ci-aprés dénommé «le Comité mtergouvememental» i} est com
8 Etats 1Pames ala Convention, élus pour quatre ans parla Conference ‘des Partles dés g
?entrera en wgueur conformement a l'article 29.

2.,Le Comité intergouvememental se réunit une fois par an.

3. Le Cormte mtergouvememental fonctlonne sous I'autorité et conformem
rties et Jui rend compte.

4. Le'nombre des membres du Comité mtergouvemementai sera porte 324 des lors. que le nofhb
Conyention. g .

u Cdr’nh‘é intergouy

equn:able et de I3 rétation:




6. Sans préjudice des autres attnbutlons qut lui sont conferees par la présente Convent:on les fonctlons du Comité = . e
mtergouvernemental sont les sunvantes ‘ S -

5 )(a): promo’uyoir fes Objectifs dela présente Convention, encourager et assurer le suivi de sa mise en ceuvre ;

(b). préparer et soumettre 4 'approbation de la Conférence des Parties, a sa demande, des directives operatlonnelles
relatives a la mise en ceuvre et 3 F'application des dispositions de la Convention ;

(o) fransmettre 8 la Conférence des Parties les rapports des Parties ala Convention, accompagnes deses observatlonsf’
et d’un résumé de leur contenu ;.

‘(d) faire des recommandatnons appropriées dans les situations portées 3 son attention par les Parties a la Convention
_onformement aux dispositions pertinentes de la Convention, en particulier I'article 8 ;

(e) etabllr deg procedures et autres mécanismes de consultation afin de promouvoir les objec’ufs et pnnc:pes dela
presente Convention dans d’autres enceintes internationales ;

) (f)' actomplir toute autre tache dont il peut &tre chargé par la Conférence des Parties.

7 Le Comlte yntergouvernemental conformement a son Reglement mteneur peut ‘inviter 3 tout moment des
: 4orgamsmes publlcs o i

cretanat prepare la documentatlon de la Conférence des Parties et du Comité intergouvernemental ainsi que
jet d' ordre duj }our de Ieurs réunions, alde al applxcanon de leurs décisions et falt rapport sur celle-ci.

e

j erend entreu 3 Pames a la presente Conventlon sur I'interpré
les Pames recherchent

Convention,

. 'y a pas et de bons offices ou de médiation ou si le dn‘ferend n'a pu étre’ reg ,
L ou médiation; u artle peut avoeir recours a la conciliation conformement a }a P cedure flgurant en Ann

“Lé8 Parties examment de bonne foi Ia proposmon de réso uhon du dnfferend rendue par Ia.j
Commnss»on de concthatlon : ;




‘l La presente Conventron est soumise 3 la ratlflca’non E]
~ membres del UNESCO conformement a Ieurs procedu‘~

lOrgamsatlon des Nations Umes Su de I une de ses mst‘ { ’nons sp
generale del Organlsa'non

2. la présente Convention est egalem :nt ouverte a I’ adhesuon des territoires qui jouissent d’ une complete autonomie
interne, reconnue comme telle par I Org,, isation des Nations Unies, mais quin’ont pas accédé a la plelne indépendance

conformément a la resolutlon 1514 XV) de I'Assemblée générale et qui ont compétence pour les mataeres dont traite
la presente Conventlon y compns la co‘ petence pour conclure des traités sur ces ma’neres

nte Convention est aussi ouverte al'adhésion detoute organisation d'intégration economlque régionale,
eserve des paragraphes suivants, est pleinement liée par les dispositions de Ia Conventlon au méme

embres d’une telle organisation sont égalément Parties 3 la présente Conventlon
es.Etats membres conviennent de leur responsabilité dans I'exécution de leurs
obligations en vertu de la presente Convention. Ce partage des responsabilités prend effet une fois achevée
la procédure de notxﬂcatlon dé rite-a.)'alinéa (c). L'organisation et les Etats membres ne sont pas habilités &
exercer concurremment les droits decéulant de la présente Convention. En outre, dans les domaines relevant
de feur competence Ies organlsatrons' "intégration economnque disposent pour exercer leur droit de vote

urs Etats ‘membres qui sont Parties a la presente onvention. Ces
orgamsatlons n exercent pas Ieu droxt d vo > ir

partage des responsabilités tel que prévu a |’ ahnea b) informent les Parties du partage ainsi pri
suivante ;

() dans son instrument d'adhésion, cette orga
€h ce qui concerne les questions régies par




- antide @) - POINTDECONTACT - -
o Lqi's;au’e‘lle‘dé\'/iéhvt Partie & la présente Cohvention,j chague Partie désigne le point de contact visé a I'article 9.

~ Artice €) - ENTREE EN VIGUEUR

: o 1 La présente Co'nvén{ion entrera en vigueur trois mois aprés la date du dépét du trentieme instrument de ratification,

d'acceptation, d'approbation ou d'adhésion, mais uniquement a I'égard des Etats ou des organisations d’intégration
économique régionale qui auront déposé leurs instruments respectifs de ratification, d"acceptation, d'approbation

ou d'adhésion a cette date ou antérieurement. Elle entrera en vigueur pour toute autre Partie trois mois apreés le
dép6t de son instrument de ratification, d‘accept tion,.d'approbation ou d'adhésion.

simde AU fjng,gu présentarticle, aucuri des instruments déposés péﬁ‘une organisétion d'intégration économique
“régionale ne“d'oiti‘étrg considéré:comme venant s'ajouter aux instruments déja déposés par les Ftats membres de

- ladite organisation.

.

- Article €) - REGIMES CONSTITUTIONNELS FEDERAUX OU NON UNI

TAIRES

- Reconnaissant que lesi“accords internatiort ux lient également les_Parties indépendamment de"leurs systémes: .
-, constitutionnels, les dispositions ci-aprés s'appliquent aux Parties ayant un régime constitutionnel fédéral ou non
unitaire : S a

(a) en ce qui conc‘_évr'ne‘jgé disposition%,dé la bifésente Convention dont Vapplication reléve de la compétence du
pouvoir Iégisfatif‘fédéfal'oy central, les obligations du gouvernement fédéral ou central seront les mémes que
celles des Parties qui ne sont pas des Ftats fédéraux ; ’

(b) en ce qui concgfﬁe' les dispositions de laf résente Convention dont V'application reléve de la compétence de
 chacune des unités constituantes telles que.Etats, comtés, provinces ou cantons, qui ne sont pas, en vertu du
régime constitutionnel de la féd_érat\ion,' tenus-de prendre des mesures lgislatives, le gouvernement fédéral
portera, si nécessaire, lesdites dispositigns lé connaissance des autorités compétentes des unités constituantes
telles qg'ﬁatsﬂ'comtés,.provinoéé"gd cantons avec son avis favorable pour adoption.

* “ :
8

Article €) - DENONCIATION -

+ Chacune dgs:‘pa{{“ s a la faculté de d

oncer la présente Convention.
i L . T

g L
Qﬁc’i‘gtfbn est notifiée par urf instrum

den écrit dégose auprés du Directeur général de .L'leESCO.

&

3 dénondiation prend effet dotze mois apres réception de Finstrument de dénondiati
tions financiéres-dont la Partie-dénongiatrice est tenue de s'acquitter jusqu’a lasdat

&

.

€©) - FONCTIONS DU DEPOSITAIRE

& Directeur.général de 'UNESCO, en sa qualité de dépositaire de fa pres
anisation, les Etats non membres et les organisations d'intégrati

F'Organisation des Nations Unies, d dépot de-tous les instrun

‘adhésion menti ux articles 26 et méme que d




 Artidle € - AMENDEMENTS

1. Toute Partie peut; par voie.de communication écrite adressée au Directeur général, proposer des me‘rf'dément/s a
la présente Convention. Le Directeur général transmet cette communication a toutes les Parties. Si, dans les six mois:
qui suivent la date de transmission de la communication, la moitié au moins des Parties donne une répons

. a.cette demande, le Directeur général présente cette proposition & la prochaine session de la Conféref
pour discussion et éventuelle adoption. ' :

2. Les amendements sont adoptés 3 la majorité des deux tiers des Parties présentes et votante:

3. Les amendements 3 la présente Convention, une fois adoptés, sont soumis aux Parties pour ratj
approbation ou adhésion. :

" 4. Pour les Parties qui les ont ratifiés, acceptés, approuvés ou y ont adhéré, les amendements
entrent en vigueur trois mois aprés le dépdt des instruments visés au paragraphe 3 du pr

“tiers des Parties. Par la suite, pour chaque Partie qui ratifie, accepte, approuve un amendemen
amendement entre en vigueur trois mois aprés la date de dépdt par-la Partie de son instrument ‘d ratification,
d’acceptation, d'approbation ou d’adhésion. '

5.la ’p‘rocédurre établie aux paragraphes 3 et 4 ne s’appliqUe pas aux amendements apportés 3 I'article 23 concernant
le nombre des membres du Comité intergouvernemental. Ces amendements entrent en vigueur au moment de leur
adoption.- - ,

it
e

.6. Un Etat ou une organisation d‘intégration éc_onomiqug_yr,égignale‘au sens de l'article 27 qui devient Partie 3 la
présente Convention aprés I'entrée en vigueur d'amendements conformément au paragraphe 4 du présent article est,

faute d'avoir exprimé une intention différente; considéré comme étant :

(a)_Partie a la présente C QVVEI:Y(YiOn ainsi amendée ; et

(b} Partie & la présente Convention non amendée & I'égard de toute faftie q;ji_:‘n _"sf»pa‘s liée- par ces. -
amendements:” . e R e i L ST Tt T

B

Article €)) - TEXTES FAISANT FOI

ntion est établie: en anglais, arabe, chinois, espagnol, francais et ’




es Parties n'en conviennent autrement, la Commission se compose’ de cing
membre chaque Partie concernee en deygnant deux et le Président etant choisi d'un

ifférend entre plus de deux Parties, les parties ayant Ie meme intérét desngnent
5 J la CommISSIon d un commun accord Lorsque deux Pames au moms ont

omm:ssnon n‘ont pas été nommés par les Parties, !e
ire cteur general de I UNESCO procéde;a Ia requete dela Partle qui a fait la demande, aux

la Commission,
'une Partie, a

A*moins. que Ies« Partles au différend n'en conviennent autrement, elle établit sa propre

procédure, Eﬂe rend une proposition de résolution du différend que les Partnes examinent
de bonnefy

n de conciliation est créée a la demande de 'une des Parties au différend:~ -~
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